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STATEMENT OF QUESTIONS PRESENTED 

1. The question is whether or not a surviving husband, 
administrator in possession of his deceased wife’s estate, 
is a proper party to maintain an action in his individual 
capacity against himself as administrator to impress a 
trust upon and to recover for himself, individually, assets 
in his hands as such administrator, upon alleged “fraud, 
inadvertence or accident” by the wife in respect to the 
handling of such assets between them during their joint 
lives. 

2. The question is whether or not a person who has 
demanded and has received and has retained assets as 
the property of a decedent’s estate as administrator of 
such estate has elected and estopped himself from main¬ 
taining court action to recover such assets for his indi¬ 
vidual ownership. 

3. The question is whether or not there was competent 
and sufficient evidence to make out a case of actionable 
fraud on the part of a deceased wife on the showing that 
certain assets derived as net proceeds from sale of a 
farm in Virginia acquired by surviving-hushand-plaintiff 
by inheritance before marriage to said wife in 1919, and 
with concurrence of husband and wife placed in a joint 
account payable to either of them and thereafter through 
transactions participated in by both husband and wife 
invested in promissory notes which were as of the time 
of the wife’s dea+h in 1949 payable to her individual ac¬ 
count, where the evidence to establish such alleged fraur 
was oral uncorroborated testimony of the surviving 
husband limited to assertions that he did not instruct or 
authorize having the said notes made payable to his 
wife’s individual account and did not know until after 
her death that they had been made payable to her in¬ 
dividual account. 
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4. The question is whether or not appellants, as de¬ 
fendants in district court, were entitled to jury trial 
demanded by them on issues of fraud, mistake or acci¬ 
dent •where, by pre-trial order the case was advanced 
for trial and they were denied trial by jury and they 
thereafter, following the taking of testimony and before 
conclusion of the trial proceedings, made contention for 
their right to trial by jury on such said issues in the case. 
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Intteii States (ttourt nf Appals 
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No. 11,169 

Joseph W. Belt, et al., Appellants, 

v. 

Worthington W. Holton, Individually, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This appeal is from a final judgment entered in favor 
of the appelleee as plaintiff below in an action to im¬ 
press a trust upon assets and recover same, after trial 
without jury. Jurisdiction of this Court is based upon 
U. S. Code, Title 28, Section 1291. The complaint, an¬ 
swers, pre-trial proceedings, findings of fact and conclu¬ 
sions of law thereon and final judgment appear in pages 
2 to 19, inclusive, of the joint appendix. 
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STATEMENT OF CASE 

June 16, 1949, appellee, who was plaintiff below, sued 
himself as administrator of the estate of his deceased 
wife, Mary B. Holton, and appellants, who are heirs-at- 
law of said decedent, to have a trust impressed upon and 
to recover for himself two specified trust notes valued at 
approximately $10,000.00, each, which were held for the 
account of said Mary B. Holton’s estate’s representative. 
One of said notes was so held at The Citizens Bank of Ta- 
koma Park, Maryland, and the other one at the Riggs 
National Bank, Washington, D. C. The gist of appellee’s 
complaint was that he had become permanently physi¬ 
cally disabled in 1936 and his wife, to whom he had dele¬ 
gated handling of his business perfomances while he was 
so physically impeded participated in the investment of 
his individually owned moneys in such said notes which, 
“either through fraud or inadvertence or accident,” as 
of the time of the wife’s death in April of 1949, belonged 
in and were payable to her individual account and, there¬ 
fore, to her estate of which he was administrator. (App. 
2 - 6 ) 

Said Worthington W. Holton, as administrator-defend¬ 
ant. answering the complaint filed by himself, individually, 
neither admitted nor denied appellee’s alleged ownership 
of the moneys or notes and neither admitted nor denied 
the alleged “fraud or inadvertence or accident.” (App. 7) 

Appellants’ answer (filed Oct. 21. 1949) asserted as 
1st defense that appellee (plaintiff) was not a proper 
party to bring the action, in individual capacity, against 
himself as administrator: and they denied and put to 
issue the oilier material allegations of appellee’s com¬ 
plaint. (App. 8-9) 

Appellants (October 27, 1949) filed and served demand 
for jury trial on all issues of fact. (App. 21-22) 
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Worthington W. Holton, as administrator of the estate 
of his deceased wife, on, to wit, August 4 and 5, 1949, 
demanded, receipted for, and took into his administrator’s 
account in this District the notes theretofore held by the 
aforesaid banks for said Mary B. Holton’s estate, and, as 
of the time of trial of the case, said notes remained in 
such administrator’s account. (App. 149. 153-154) 

Appellants filed supplemental answer Sept. 11, 1950, 
with showing that since the filing of the complaint, the 
appellee had elected and estopped himself in that he had, 
as administrator, taken over the notes in question and 
had brought one of them from Maryland to the District 
of Columbia, and in that, being entitled to one-half of his 
deceased wife’s estate, individually, he had. individually, 
asked and had received .$1,500.00 as an advance on ac¬ 
count of his distributive share of his deceased wife’s 
estate from himself as administrator of it. (App. 68) 

Appellee filed motion to strike appellants’ demand for 
jury trial, which by order of court dated Nov. 23, 1949, 
was overruled without prejudice (App. 22-23). 

At pre-trial appellants’ demand for jury trial was or¬ 
dered denied and the case was advanced for trial (App. 
12-13). 

Trial by court proceeded through hearing of testimony 
of appellee and witnesses in his behalf and testimony of 
one of these appellants, when, with no further testimony 
offered, it was urged in behalf of appellants that appellee 
was not a proper party before the court for maintenance 
of the action: that appellants were entitled to jury trial 
as had been demanded on the issues of fraud or inad¬ 
vertence or accident being considered in the case (App. 
162-163). The Trial Judge ruled with respect to jury 
demand that the matters of fraud were peculiarly equitv 
matters and not triable to a jury (App. 162). With re- 
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spect to appellee being a proper party as plaintiff the 
Court ruled that that point was only technical and had 
not been called to the Court’s attention before going on 
with the trial. The Trial Judge further ruled, as shown 
bv findings of fact and conclusions of law filed Mav 16, 
1951, that the action was properly brought and that the 
handling of the two notes in question by and between the 
appellee and his wife without appellee-husband’s having 
knowledge of the actualities about the transactions, “the 
actions of the deceased wife in the handling of the said 
two deed of trust notes, as she did, contrary to the in¬ 
structions of the plaintiff husband, constituted fraud as a 
matter of law against plaintiff’s interest in said notes”; 
and that the plaintiff (appellee) was not estopped be¬ 
cause he, as administrator, had marshalled the assets of 
the decedent (App. 15-16—17-18). All of the aforesaid 
court rulings were over and against contentions to the 
contrary urged at the time in behalf of these appellants. 

Upon undisputed testimony adduced from witnesses 
called in appellee’s behalf it was established that Mary 
B. Holton (nee Belt) and appellee married in 1919 and 
resided from then until 1942 on a farm in Virginia titled 
in appellee’s name only which they operated until it was 
sold in 1942; that in 1936 the appellee sustained a per¬ 
manent physical injury which impeded his physical activi¬ 
ties; that at the time of trial (Hay 1951) appellee was 
85 years of age and that his deceased wife had been some 
12 or 13 or 14 years younger (App. 42); that after they 
sold the farm in 1942 and had completed a trip to Florida 
they came to reside at an apartment at 1420 Harvard St., 
N. W., Washington, D. C., and had been there about six 
and one-half years before the death of the wife on April 
9, 1949 (App. 29); that appellee, at said apartment house, 
went up and down the steps about once a day (App. 69) 
and got the mail from the mail box most of the time 
(App. 70); that he wrote the checks and took care of all 


the business (App. 123); that he and his wife would go 
to Mt. Airy, Md., about once a month on visits with the 
wife’s relatives there (App. 6S-69); that at the time of 
the wife’s death there were papers, checks, cancelled 
checks, bank books, bank statements—‘‘thousands of them” 
—kept in an old desk in appellee’s room in the said apart¬ 
ment, which were burned by appellee—“we burned them 
up, you know”—(App. 64). 

Money from sale of the farm, with interest, in sum of 
$25,704.18, was personally deposited by appellee and his 
wife in a checking account in The Citizens Bank of Ta- 
koma Park, Maryland, as of June 4, 1946, and at the 
time such deposit was made they, and each of them, 
signed and agreed and became authorized that either of 
them—W. W. Holton or Mary B. Holton—was permitted 
to issue checks upon and withdraw such said money. 
(Plaintiff’s Ex. No. 25—App. 173 and Defendant’s Ex. 
No. 3—App. 186) also (App. 51, 111-112). 

It is conceded that monev from this above-said account 
went to the purchase the notes in question. 

First deed of trust note dated August 26, 1946, here in 
question and payable to the order of Mary B. Holton 
(Plaintiff’s Ex. No. 32—App. 176-177) was purchased in 
her name from Bealty Associates, Inc., through personal 
negotiations between Mrs. Holton and Henrv Phodes, a 
resident of the District of Columbia and formerly sales¬ 
man for said Bealtv Associates, Tnc., and said Henrv 
Bhodes’ testimony was not before the court at the trial. 
(App. 139): that records of Bealty Associates, Inc., 
showed that said Henry Bhodes has obtained the loan 
from what is known as r>rivate monev—the monev of a 
woman named Mrs. Holton who wished to invest it in a 
trust on property (App. 141). The $500.00 dowm pay¬ 
ment for this note was attempted to be made by check 
of Mrs. Holton’s making (No. 1 on Citizens Bank of Ta- 
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koma Park checking account) dated 6/10/1946 (Plain¬ 
tiff's Ex. Xo. 31—App. 175), but because of improper 
drawing of it bv Mrs. Holton it could not be cashed and 
was returned to her, and thereafter the appellee, Worth¬ 
ington W. Holton, drew two checks, one for $500.00 and 
another for $9,500.00, from the same said checking ac¬ 
count in full payment for the said note. (Plaintiff's Ex¬ 
hibits Xo. 29 and Xo. 30—App. 174). There was cor¬ 
respondence bv letters through mail between Bealtv As- 
sociates, Inc., and Mrs. Holton at her Harvard S>t., ad¬ 
dress with regard to the loan of $10,000.00 she was mak¬ 
ing (Plaintiff's Exhibits Xo. 53 and 54—App. 1S1-1S2), ex- 

ciusivelv in her name so far as Bealtv Associates, Tnc., 
• * 

knew (App. 137). Appellee, at the trial, testified that he 

did not remember the purpose of the checks (Plaintiff's 

Exhibits Xo. 53 and 54) payable to Bealtv Associates, 

Tnc.. so signed by him “because my recollection is so dim” 

and that he did not remember that anv such negotiations 

to get a loan for that money had been going on (App. 

36-37. 40). The said note was placed in the hands of The 

Citizens P>ank of Takoma Park, Marvland, bv Marv B. 

• • • 

Holton. Without any endorsement or assignment of it, 
but on her oral authorization to said bank, installment 
payments being paid thereon were credited to the check¬ 
ing account there maintained in names of W. W. Holton 
or Marv P,. Holton, and The Citizens Bank of Takoma 
Park. Md., cave her. Mary B. Holton, individually, its 
receipt for such said note for her individual demand. 
(Earl A. Bowman—App. 124-125-126-127-12S-129-130-131 
and Plaintiff’s Ex. Xo. 52 App. ISO). 

The second of the notes in question (Plaintiff's Ex. Xo. 
33—App. 17S-179) concededly was assigned to the indi¬ 
vidual account of Mary B. Holton in the Biggs Xational 
Bank and so remained at the time of Mrs. Holton's death. 
Tt had been prepared for such assignment by endorse¬ 
ments of appellee who identified as his own the signa- 
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tures “Worthington W. Holton” and “W. W. Holton” 
over the signature of Mary B. Holton, the original payees 
(App. 77-78-79). Appellee was asked on direct examina¬ 
tion bv his attorney: “Now, will vou state to the court 
the reason you endorsed that in blank as it appears on 
the reverse side of that note?” To which appellee re¬ 
plied: “I don’t know the reason now.” (App. 43) 

All of the testimony taken at trial of this case, reported 
and of record, is without support for the Trial Court’s 
findings of fact set forth in paragraph (11) (App. 16) 
that “plaintiff had instructed his wife to have said note 
payable to them jointly”. As to that transaction, he 
was confronted with the checks and his signatures thereon 
and asked for explanation of the same and handwriting 
and notations by him thereon and answered: “Well, I 
can’t tell you, because my recollection is so dim.” and 
“I can’t now tell you, because I don’t recollect.” (App. 
37) 

All of the testimony taken at the trial of the case, re¬ 
ported and of record, is without a tittle of support for 
the finding of fact (paragraph 12 of the findings of fact) 
(App. 16) “that upon the wife’s representation to the 
plaintiff that said bank would require their endorsement 
to enable it to accept same for collection, plaintiff en¬ 
dorsed same as his name appeared on the face of the note, 
i. e., Worthington Waters Holton, and again endorsed it 
as his name appeared in the said joint savings account, 
i. e., W. W. TTolton; but that contrary to plaintiff’s said 
instructions, the deceased wife, after having the said 
Riggs National Bank stamp the reverse side of said note 
—“ ‘Deposited for Collection in the Riggs National Bank, 
Park Road Branch,’ again endorsed her name under said 
stamp, and had the said bank deposit the said note to a 
separate checking account in her name alone” ... As 
to that transaction, appellee identified and admitted his 
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signatures of endorsement on the note and was asked the 
reason for his placing them there and stated that he 
didn't know the reason (*‘I don’t know the reason 
now.”) (App. 43). 

All of the testimony before the Trial Judge, reported 
and of record, is void of any instructions given by the 
appellee to his wife in respect to either of the trans¬ 
actions effecting ownership of the said notes in the 
wife. In fact he testified that he did not know negotia¬ 
tion was going on for the purchase of the first of said 
notes (App. 40). It does ai>pear that appellee and his 
wife had a general understanding that she should in¬ 
terest herself in making investments to produce income. 
Asked about his dealings with Mr. Eggleton (Clinton 
W. Eggleton, broker, who sold the trust note on the 
Oak St. property which had been advertised in the news¬ 
paper causing Mrs. Holton to apply to purchase it (App. 
85-S6)): ‘‘Q Did he ever sell you any property? A 

No, I don’t know whether he sold me the Oak Street 
property. I don’t know. Q You really don’t remember? 
A No, I don’t remember. There’s several real estate 
men there. Q Did you ever go out with him to look 
at property? A No, indeed, I can’t go. Q Did he come 
there and talk to you in the apartment? A Yes, talked 
to my wife, mostly. Q Your wife talked to him; do you 
know whether she went out to look at property? A Oh, 
yes, she went all over Washington. Q Did you author¬ 
ize her to go out and look at property? A I told her 
to go ahead, if she invested the money in some property 
she’d get some interest out of it to live on. Q You told 
her that? A Yes. Q And she did that, didn’t she? 
A T guess she did, she went out every time: every time 
he come around there, she went with him to see a 
piece of property.’’ (App. 60-61)-’ ... “Q I ask you, 
did you know your wife had those investments? ^A 
Yes. ... Q Mr. Holton, you did know they were in her 
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own name, did you not? A No, I did not Q You 
told her to go out and invest the money, didn’t you? 
A Well, probably if we had property, we’d get some 
interest or something on it. THE COURT: How is 
that? THE WITNESS: I told her she could invest 
it in some property where we could get the interest 
on it. THE COURT: Yes, I see. BY MR. BIRD: And 
you knew that she did have that done, did you not? 
A Yes, I suppose she did.” (App. 62) 

All of the testimony shows that Mary B. Holton ful¬ 
filled her marriage obligations from the time of her 
wedding in 1919 to the time of her death in 1949, and, 
throughout her lifetime received appellee’s favorable 
recognition. He had no relatives left living ( 1 ‘None liv¬ 
ing, all my people are dead”—App. 48). She kept board¬ 
ers down on the farm and roomers at their apartment 
in Washington (App. 99). She received inheritance from 
her father’s estate of $1098.56 in 1923 (Defendant’s Ex. 
No. 6—App. 187). She signed to release her inchoate 
dower when the farm was mortgaged as well as when 
it was sold outright (App. 49-50). After sale of the 
farm in 1942 they took a trip together to Florida and, 
before they started, appellee made his will naming his 
wife sole beneficiary (App. 28). After marriage, during 
her lifetime, he provided her a large diamond ring for 
wearing on her left hand’s third finger (App. 95-96). 
After coming to the Harvard St. address they would 
take trips to visit the wife’s relatives at Mt. Airy, Md., 
about once a month (App. 68-69) They seemed con¬ 
genial at all times at the Harvard St. address and Mr. 
Holton wrote the checks and took care of all the busi¬ 
ness (App. 123) and they were on “co-operative terms” 
and “very devoted” (App. 103). Moneys had from the 
sale of the farm as of 1942 w'ere noted for bank deposit 
in name of “W. W. Holton or Mary B. Holton” (De¬ 
fendant’s Ex. No. 1—App. 184), and subject to with- 
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drawal by the wife (Defendant’s Ex. No. 2—App. 1S5). 
A residence property was bought and titled in their 
names as tenants by the entireties in Falls Church, Ya., 
in 1942, for consideration of $9,300.00 (App. SO). When 
Mrs. Holton negotiated a loan of $10,000.00 to Clyde L. 
Eastman in July of 1946, the check for same was written 
by the appellee, but for signature of his wife, who signed 
and delivered it (Plaintiff’s Ex. No. 2S—App. 174) and 
(App. 82). 

Testimony of A. Arvin Lynn (App. 141 through 161) 
shows that he was engaged by Mr. Holton after Mrs. 
Holton's death to represent said Mr. Holton, person¬ 
ally, and that in this connection he went to The Citizens 
Bank of Takoma Park, Md. (App. 153) and to the Riggs 
National Bank and made inquiries there (App. 147) and 
that it was his idea that administration of the estate of 
Mary B. Holton be proceeded upon. “Q Did he tell 
you then to go ahead and file the administration? A 
No, I don’t believe he told me to do that, that was my 
idea.” (App. 152) The two notes in question (Plain¬ 
tiff’s Exhibits 32 and 33) were then made property of 
the estate of Mary B. Holton, deceased, under adminis¬ 
tration of Mr. Holton. The complaint in the present 
case was prepared and filed at approximately the same 
time as the amended petition in the administration case 
whereof the second note (Plaintiffs Ex. No. 33) was 
put in as an asset of such said estate. (App. 155). 
Mr. Lynn, then attorney for the administrator, did not 
know the circumstances of the obtaining of the note sold 
bv Realtv Associates, Inc., bv its salesman, Henrv 
Rhodes, to Mary B. Holton: “Q Now, can you say, 
or did you know at that time, what was the circum¬ 
stance of obtaining that note? A No, I am not sure 
that T knew even today.” Mr. Holton did not supply 
the information on which the complaint in the present 
case is based: “Q And did Mr. Holton supply the 
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information for this complaint? A No, sir, I supplied 
that, sir. Q You supplied this to Mr. Davis? A Yes, 
sir.” “Q Now, at the time you furnished Mr. Davis 
with information that was due to either fraud or in¬ 
advertence or mistake, is that right? A Yes, sir.” 
(App. 155) * • * yf r# Lynn advised Mr. Holton to 

take notes as administrator: “Q Well, you told him 
to go ahead and file it? A Yes, sir. Q Did you tell 
him he would get half of it anyhow? A Well, in dis¬ 
cussing the prospects and the outcome of the case, I of 
course assured him 4 hat, in any event, regardless of 
what the outcome of the case would be, any prospective 
litigation and so on. that he would in any event be en¬ 
titled to one-half.” 

STATUTES INVOLVED 

The disputed sufficiency of the testimony admitted in 
this case is within purview of Section 14-302. D. C. 
Code 0940), amended: 

“Testimonv of Surviving Partv.—Tn anv civil action 
against a person who, from any cause, is legally in¬ 
capable of testifying, or against the committee, trus¬ 
tee, executor, administrator, heir, legatee, devisee, 
assignees or other representative of a deceased per¬ 
son or of the person so incapable of testifying, no 
judgment or decree shall be rendered in favor of the 
plaintiff founded on the uncorroborated testimony of 
the plaintiff or of the agent, servant, or employee 
of the plaintiff as to any transaction with or action, 
declaration or admission of the deceased or incapable 
person: and in any such action, if the plaintiff or 
an agent, servant, or employee of the plaintiff testi¬ 
fies as to any transaction with or action, declaration, 
or admission of the deceased or incapable person, 
no entry, memorandum, or declaration, oral or 
written, by the deceased or incapable person, made 
while he was capable and upon his personal knowl¬ 
edge, shall be excluded as hearsay.” 
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RULES OF COURT INVOLVED 

Rule 3S of Federal Rules of Civil Procedure, applica¬ 
bility of which is in dispute and submitted for decision, 
is as follows: 

“(a) Right Preserved. The right of trial by jury 
as declared by the Seventh Amendment to the Con¬ 
stitution or as given by the statute of the United 
States shall be preserved to the parties inviolate. 

‘‘(b) Demand. Any party may demand a trial by 
jury of any issue triable of right by a jury by 
serving upon the other parties a demand therefor 
in writing at anv time after the action and not later 
than ten days after service of the last pleading 
directed to such issue. Such demand may be in¬ 
dorsed upon a pleading of the party. 

“(c) Same: Specification of Issues. In his demand 
a party may specify the issues which he wishes so 
tried: otherwise he shall be deemed to have de¬ 
manded trial by jury for all the issues so triable. 
If he has demanded trial by jury for only some of 
the issues, any other party within ten days after 
the service of the demand or such lesser time as the 
court may order, may serve a demand for trial by 
jury on any other or all of the issues of fact in 
the action. 

“(d) Waiver. The failure of a party to serve a de¬ 
mand as required by this rule and to file it as re¬ 
quired by Rule 5(d) constitutes a waiver by him of 
trial by jury. A demand for trial by jury made as 
herein provided may not be withdrawn without the 
consent of the parties.” 

STATEMENT OF POINTS 

1. The Trial Court erred in holding that the plaintiff, 
shown to be united in one person as party plaintiff and 
as party defendant, was a proper party to maintain the 
action. 
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2. The Trial Court erred in holding that plaintiff had 
not elected and estopped himself by assertion of contra¬ 
dictory and inconsistent positions in administration case 
Xo. 73132 in district court and the case at bar so as to 
preclude himself from maintaining the action here pre¬ 
sented. 

3. The Trial Court erred in holding that there was 
competent or sufficient evidence to entitle the plaintiff to 
impress at trust upon and to recover for himself the 
assets in the name of his deceased wife as of the time 
of her death. 

4. The Trial Court erred in ruling that these appel¬ 
lants, as defendants, were not entitled to a jury trial on 
issues of fraud or inadvertence or accident, allegedly at¬ 
tending the transfers of the assets in question to the 
individual account of the wife during her lifetime. 

SUMMARY OF ARGUMENT 

1. The appellee’s bringing of the suit in his individual 
capacity against himself as administrator of the estate of 
his deceased wife was and is breach of substantive right. 
This holds with special application in the nature of his 
allegations that fraud or inadvertence or accident was 
practiced against him as basis for his claimed right of 
recovery, making his duties united in one person so an¬ 
tagonistic and conflicting as to be almost irreconcilable 
with faithfulness of performance. Tt is a well settled 
rule of law that one person cannot in one and the same 
action hold the position of both plaintiff and defendant 
where the character of plaintiff and defendant unite in 
the same person. Globe Bittners Fire Tvs. Co. v. 
Hires. 273 F. 774, certiorari denied. 257 F. S. 634: 
General Motors Coro. v. Blart-more. 53 F. 2d 725. The 
rule is notably applicable where one person attempts to 
proceed in his individual capacity against himself in a 
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fiduciary capacity. Sullivan v. Doyle . Md., 67 A 

2d 246 (Md. Ct. of App., June 2S, 1949, where the court 
said: “In whatever different capacities a person may 
act, he may never maintain an action against himself and 
an executor or administrator cannot institute a suit at 
law or in equity against himself.” Swope v. Sivope, 173 
Ala. 157. 55 Sou. 418: Blake v. Jones , S S. C. Eq. (Bailey) 
141, 21 Am. Dec. 530. Judgment in such a case would be 
a nullity. Barber v. Barber, 32 R. I. 266, 79 A 4S2. An 
executor (or administrator) may not purchase or acquire 
the estate directly or indirectly. Keys v. Keels, 62 App. 
D. C. 362, 6S F. 2d 409, certiorari denied, 292 T T . S. 629. 
A trustee cannot he permitted to claim adversely against 
his beneficiary. Union Pac. B. Co. v. Durant, 95 I T . S. 
576, 24 L. Ed. 391. “It is among the rudiments of the 
law that the same person cannot act for himself and at 
the same time, with respect to the same matter, as agent 
of another whose interests are conflicting. Thus a person 
cannot be a purchaser of property and at the same time 
the agent of the vendor. The two positions impose dif¬ 
ferent obligations, and their union would at once raise a 
conflict between interest and duty, and. ‘constituted as 

humanitv is, in the maioritv of cases dutv would be over- 
• • • 

borne in the struggle/ Marsh v. Whitmore. 21 Wall. 178. 
183. The law, therefore, will always condemn the trans¬ 
actions of a party when, in respect to the matter con¬ 
cerned. he is the agent of others, and will relieve against 
them whenever their enforcement is reasonably resisted.” 
. . . as ouotpd by this Court in Mayfto-wer Hotel Stock- 
holsters Protective Committee, et al. v. Mayflower Corpo¬ 
ration. et al.. 84 F. S. App. D. C. 275. 173 F. 2d 416. 

Here was a case. then, which on its face, and unmistak¬ 
ably on the testimonv. should have been relieved against. 
This was appellants’ first defense pleaded. 

2. The appellee, as plaintiff below, had elected and 
had estopped himself, individually, from maintaining ac- 
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tion against himself as administrator of his deceased 
wife’s estate, in that he had asserted in district court in 
administration No. 73132 that the notes in question be¬ 
longed to his decedent’s estate and, while continuing to 
assert such claims in probate court, asserted to the con¬ 
trary in the present action that said notes belonged to 
him, individually. 

Thereafter still, he employed his office as adminis¬ 
trator to obtain possession of the said note from banks 
which held them exclusively for the proper represen¬ 
tative of Mrs. Holton’s estate, and so obtained them 
on August 4 and 5, 1949, and removed one of them 
from Maryland to the District of Columbia as such ad¬ 
ministrator. Thereafter still, he, individually, obtained 
from himself as administrator an advance of $1,500.00 
from funds derived from said notes in his trust as ad¬ 
ministrator in probate court. And all the while he was 
continuing to claim the whole of said assets, without 
benefit of administration, for his individual account, in 
prosecution of the present case. Independent of law re¬ 
stricting fiduciaries from acting for themselves against 
the interests of those whom they represent, but in the 
face of same, the appellee voluntarily persisted upon as¬ 
sertion of these inconsistent positions in these judicial 
procedings—retaining the valuable office had by himself 
as administrator while at the same time denying his de¬ 
cedent’s rights to assets which he had taken and which 
he held as such fiduciary. Persons occupying less sensi¬ 
tive positions of trust than executors and administrators, 
under analogous circumstances, are held to election and 
estoppel. Tn Hutchins v. Hutchins. 48 App. D. C. 495, 
where a son had had profitable business transactions 
with his father during the latter’s lifetime and upon the 
father’s death sought to void his will on ground of 
mental incapacity, on showing that the son had retained 
the benefits from business dealings with the father during 
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tlie period of tlie alleged mental incapacity such son’s 
position in so doing was inconsistent with his later as¬ 
sertion that his father had been mentally incapacitated; 
and it was held by this Court that said son could not 
maintain such conflicting positions in judicial proceed¬ 
ings—at page 504 saying: “In either case ‘he must be 
held to have made his own record, and he must stand by 
it.’” 

If appellee’s claims to ownership of tlie notes had been 
justified, the same were properly against the banks as 
at law in trover and conversion. He could not, as an 
individual, have maintained action against himself as 
administrator in Maryland, under the law as pronounced 

by Sullivan v. Doyle, .... Md., 67 A 2d 246 (Md. 

Ct. of App. June 28, 1949). By circumventing the Mary¬ 
land jurisdiction and by disposing of any rights to ac¬ 
tions as at law in both the Maryland and District of 
Columbia jurisdictions in order to get the notes and exer¬ 
cise administrator’s office over them in local probate 
court, the appellee made his own record and, just as the 
son and would-be-caveator in Hutchins v. Hutchins, supra, 
according to law in this Court, he must stand by it. 
McBlair v. Gihhes. 5S Y. S. 232, 15 L. Ed. 132; Patterson 
v. Dushanbe. 137 Pa. 23 (State Reports); Thomasson v. 
Walker. 16S Ya. 247, 190 S. E. 309; 33 C. J. S. 1084, 
Sec. 12S: Howard v. Howard. 38 App. D. C. 575; Sherman 
v. Flack. 283 Til. 457. 5 A. L. R. 456, 119 N. E. 293. 

3. The notes in question were not subject to any ex¬ 
press trust. The relationship of husband and wife im¬ 
posed no obligation on the wife to hold her assets in 
trust for her husband, whether same had been provided 
in whole or in part or not at all from the husband. And 
assets at some time owned or held in the name of the 
husband which come to the wife’s individual account and 
there are found at the time of the wife’s death, in the 
absence of some express trust agreement to the contrary, 
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proved by clear and convincing evidence, are presumed 
to be and are allowed in lavr and equity in this jurisdic¬ 
tion as being, property of the wife inuring to the benefit 
of her estate. A large body of law laid down by de¬ 
cisions of this Court so holds. Cohen v. Cohen, 1 App. 
D. C. 240; McCartney v. Fletcher, 11 App. D. C. 1; Meech 
v. Smithsonian Institution , S App. D. C. 490; Ciffo v. Ciffo, 
44 App. D. C. 217; Fosters v. Hoover, 69 App. D. C. 66, 
98 F. 2d 595. Trial of the case in the court below, on 
the complete record of it, shows not only lack of any le¬ 
gally recognizable evidence to show that any trust was 
imposed on the notes in the name of the wife, but that 
testimony of the surviving husband and the only person 
having had acquaintance with the subject matter directed 
towards question about establishment of any such trust 
was, in every essential respect, without corroboration as 
required by Sec. 14-302, D. C. Code (1940) amended. 

4. Jury trial demand may not be set aside as a pro¬ 
cedural matter in court discretion where right to it exists. 
Issue of fraud, whether the fraud be legal or equitable— 
whether the misstatement or non-disclosure be conscious 
or innocent are triable to a jury. Ettelson v. Metropoli¬ 
tan Life Ins. Co., 137 F. 2d 62, certiorari denied, 320 
U. S. 777, 88 L. Ed. 467, 64 S. Ct. 92. This is deemed a 
substantive right and, after demand for jury trial has 
been made in a proper case, it may not be withdrawn 
without the consent of the parties contesting the issues. 
Rule 38, F. R. C. P.; In re Pan American Life Ins. Co., 
188 F. 2d S33: Bereslavshy v. Kloeb, 162 F. 2d 862; 
Beresl-avsky v. Coffey, 161 F. 2d 499. In the early case 
of In re Estate of Atwood, 2 App. D. C. 74, there were 
exceptions to an administrator’s account on the ground 
that certain claims paid were unjust, and that he acted 
in bad faith, involving a controversy of fact. The court 
there held that issues joined to determine the facts— 
whether the faith was good or bad—were ones as to 
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which the parties had an absolute right to have submitted 
to a jury. So in the present case, questions whether 
appellee owned the money, whether it was gotten away 
from him bv fraud or inadvertence or accident, involve 
questions of fact. And if, as he alleged, it was a case 
where his own money had been wrongfully taken from 
him, there was set up in his favor an obligation to pay 
or return the assets, not a constructive trust to be ad¬ 
ministered for his benefit. 

ARGUMENT 

1. Appellee’s Bringing Suit, Individually, Against Him¬ 
self as Administrator Should Have Been Relieved 
Against as a Matter of Law and Judgment Now En¬ 
tered in Case Should be Voided. 

Appellee made himself plaintiff and chief defendant. 
The absentee appellants have had little or no hand in 
conduct of defense of appellee’s suit, but their rights are 
vitally affected by the result of such proceedings. Be¬ 
sides being mentally antagonistic to appellants’ interests 
involved, the appellee has been in possession of all the 
personal effects, papers and records in respect to the 
transactions subject to inquiry all of the while. Notably 
a receipt given by The Citizens Bank of Takoma Park, 
Maryland, to his wife on the note it held, is not among 
the records of the trial. Thousands of papers and rec¬ 
ords were burned up after the wife’s death. It is too 
much for a chief defendant to sit by and aid his indi¬ 
vidual case as plaintiff to the exclusion of these absentee 
appellants. By this suit the appellee seeks the same 
accomplishment as an executor or administrator who 
would buy up the estate under his administration. If 
Hotel Corporations and Railroad Companies may vitiate 
dealings of their agents acting in their individual inter¬ 
ests and at the same time in respect to the same matters 
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for their companies, it would seem that such same rule 
would apply in respect to a party acting for himself, 
individually, in transactions with himself as an adminis- 
trator. Appellants’ endeavor to have enforcement of this 
rule was seasonably made and before the Trial Court as 
1st defense at all times. 

2. The Appellee Made Unequivocal Election to Proceed 
as Administrator and Estopped Himself From Main¬ 
taining Suit as an Individual. 

The present suit was commenced when appellee’s former 
individual attorney, alone and without personal part of 
appellee, without knowing anything about the circum¬ 
stances of the obtaining of the first of the two notes in 
question (Q Now, can you say or did you know at the 
time what was the circumstance of obtaining that note? 
A No, T am not sure that T knew even today. Q Did 
Mr. Holton supply the information on which the com¬ 
plaint in the present case is based? A No, sir, I sup¬ 
plied that, sir. Q You supplied this to Mr. Davis? A 
Yes, sir—App. 155) he talked with appellee’s present in¬ 
dividual attorney. Mr. Davis, by telephone and furnished 
him information and arranged for him to file the present 
complaint for appellee. Since Mr. Lynn. appellee’s origi¬ 
nal individual attorney did not know any facts or circum¬ 
stances as to how the first of the two of said notes had 
been obtained in the name of Marv B. Holton from sales¬ 
man Henrv "Rhodes of the "Realty Associates, Tne., (A 
No. T am not sure that T knew even today) it is puzzling 
to contemplate how averments of “fraud or inadvertence 
or accident” respecting that transaction came forth on 
record of the complaint. Nevertheless, Mr. Holton, in 
these circumstances, was advised hv his former individual 
attornev to go on with the administration. (0 Well, you 
told him to go ahead and file it? A Yes. sir. 0 Did 
vou tell him he would get half of it anvhow? A Well, 
in discussing the prospects and the outcome of the case. 
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T of course assured him that, in any event, regardless of 
what the outcome of the ease would he, any prospective 
litigation and so on. that he would in anv event be en- 
titled to one-half.) Mr. TTolton then proceeded to go 
forward with the administration of the estaate and his 
aforesaid individual attorney then was attorney for him 
as such administrator. They took possession of the as¬ 
sets in administration and, in part, disbursed proceeds 
from the questioned notes to Mr. Holton’s individual use 
as distributee, with the suit still maintained contradicting 
Mr. Holton’s right to so act as such administrator. Of 
course there is significance in this advice to Mr. Holton 
that the administration will pay “in any event” one-half 
of these assets in question to him. There is to be no 
renunciation of claim to these notes by him as adminis¬ 
trator . . . never . . . not in any event . . . and he fol¬ 
lows through for a partial distribution upon his sure-fire 
election in the matter. 

3. There Was No Trust by Operation of Law and No 
Express Trust Created and if Appellee Once Had 
Owned the Money-Purchase Cost of the Notes the Wife 
Acquired Same as Gifts and Also for Consideration 
of Marriage. 

Marriage for 30 years to a man and attendance upon 
him for 14 of them during his physical disability and 
winding no with about $20,000.00 in real estate notes, 
subject to his one-half inheritance of same, where total 
assets approximated $45,000.00 originally in his name, 
does not reflect unjust enrichment on the part of a wife. 
That was the way of it in the Holtons’ case. The couple 
had been devoted and understanding marriage partners. 
He made out the checks in his handwriting for whom 
they were payable and she was one who would then sign 
them and carry transactions into effect. With regard to 
the $25,704.18 deposited in The Citizens Bank of Takoma 
Park. Maryland, by them, the best evidence by the writ- 
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mg that they eacli signed there at the time showed that 
that money was not his, (appellee’s) to the exclusion of 
Mrs. Holton’s ownership in it. She, individually, had 
written authority to cheek it out . . . without restric¬ 
tion. Coming then to follow this unfettered money into 
the notes in which it was invested at the time of Mrs. 
Holton’s death, placement of each in the name of Mrs. 
Holton, individually, in separate transactions, calls for 
scrutiny to ascertain whether or not they, or either of 
them, became charged with a trust running to appellee’s 
benefit. 

The first of these trust notes became payable to the 
order of Mary B. Holton, individually, August 26, 1946, 
and so remained unquestioned until after her death in 
the summer of 1949. The man who sold said note to 
Mrs. Holton, Henry "Rhodes, salesman for Realty Asso¬ 
ciates, Inc., residing in the District of Columbia, was not 

called to testifv and had no testimonv before the trial 
» • 

court (App. 139) and appellee testified that he did not 
know that any transactions for the purchase of that note 
had been going on and that he did not recollect the writ¬ 
ing of three checks drawn in connection with payment for 
it because his recollection was so dim (“because my 
recollection is so dim” App. 36-37, 40). 

The second of said notes came to Mrs. Holton’s indi¬ 
vidual account upon appellee’s endorsement of it in blank 
and delivering it to her under circumstances that were 
not known to him as of the time of trial (“I don’t know 
the reason now.”) (App. 43) 

The appellee had partial benefit of the income from 
these notes in his wife’s individual account. Thev eon- 
stituted practically all of her estate to which he was heir 
and as such entitled to one-half. The law presumes that 
he made a gift of whatever ownership of interests he 
made payable to her account by these notes. That pre- 


sumption is stated to be so strong as to be almost irre¬ 
buttable under circumstance present in tills case. Kos¬ 
iers v. Hoover, 69 App. D. C. 66, 9S F. 2d 595; Fry v. 
Xatn'I Sec. d Tr. Co., 53 App. D. C. 191, 289 F. 587. 

Any evidence to overturn such presumption would have 
to be over and above competent testimony of the surviv¬ 
ing husband and any of his agents or representatives as 
applying to each of the two transactions in question. 
Section 14-302 D. C. Code (1940) amended. There was 
no competent or sufficient evidence in the whole of the 
case before the Trial Court to support contention that 
either of these no-es in their being made payable to the 

account of Marv Th Holton, individuallv. had been im- 

• • 

■pressed with trust for the benefit of appellee, findings of 
fact signed by the Trial Court construing the actually 
given testimony to the contrary notwithstanding. 

4. Rule 38 of Rules of Civil Procedure Preserving- to the 
Parties Inviolate the Right of Trial by Jury When 
Demanded is to be Taken Literally. 

Demand for jury trial in behalf of appellants was not 
withdrawn and never intended to be waived. Tt is a sub¬ 
stantial right under federal law and "Rule 38 providing 
for such demand and retention of right applies as "Rule 
38 sets forth with clarity. FJtclsov v. Met. Life Ins. Co. 
137 F. 2d 62. certiorari denied. 320 V. S. 777. 88 L. Fd. 
467. 64 S. Ct. 92. The Trial Court erred and appellants 
were prejudiced by denial of the demanded jurv trial in 
this case, for it is probable that a jury with proper 
instruction as to the law would have decided differentlv 
than the Trial Judge, Hon. Alan T. Ooldsborough, in 
regard to the motives and intentions of the wife in her 
dealings with her husband, so that the present state of 
the case would have been obviated. 
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CONCLUSION 

In conclusion, appellants urge that the action was im¬ 
properly brought by the appellee as plaintiff below against 
himself as administrator and that the judgment should 
be vacated for such reason: that the appellee, as plaintiff 
below, had unequivocally elected and estopped himself 
from maintaining action, individually, against himself as 
administrator, and that the judgment should be reversed 
and judgment should be ordered in favor of these appel¬ 
lants for that reason; that there was no competent or 
sufficient evidence to establish the allegations or fraud or 
inadvertence or accident or to fix a trust upon the notes 
in question for the benefit of the appellee, and the pre¬ 
sumption that there had been a gift of the notes to the 
wife was not overcome and ownership of the said notes 
was established as being in the deceased wife’s estate, 
and that the judgment should be reversed and judgment 
ordered in favor of the appellants for these reasons: that 
appellants’ defense was prejudiced by wrongful denial of 
their demanded trial by jury, and that appellants would 
be entitled to reversal of the judgment and remand for 
such reason. 

'Respectfully submitted, 

James F. Bird. 

Attorney for Appellants 
1416 F Street, N. W. 
Washington 4, D. C. 
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Complaint 

To Affirm Trust and Order Transfer of 
Personal Property. 

1. Jurisdiction of this Court is founded on Title 11, 
Sections 301, 305 and 306 of the District of Columbia 
Code, 1940 Edition. 

2. Plaintiff is a resident of the District of Co- 
591 lumbia, and brings this action in his own right. 

3. The defendant, Worthington W. Holton (also 
known as Worthington Waters Holton and W. W. Hol¬ 
ton), is sued in his capacity as the duly appointed, quali¬ 
fied and acting Administrator of the Estate of Mary B. 
Holton, deceased, under Administration No. 73132 of 
this Court; and the defendants Joseph W. Belt, Anna 
Unklesbee, Samuel P. Belt, Petena Knott, Allan Keith 
Belt, Mary A. Wachtel, Dorothv Belt, Thomas W. Belt 
and Virginia L. Hoy, are all citizens of the United States 
and heirs-at-law of the aforesaid Mary B. Holton, de¬ 
ceased, and reside at the respective addresses shown in 
the caption of this action. All of said defendants are 
adults and are otherwise sui juris, with the exception of 
the defendant Allan Keith Belt, who is a minor under 
twenty-one years of age, he now being 20 years old, and 
he will attain his majority on February 22, 1950. 

4. That the aforenamed decedent, Mary B. Holton, 
was the second wife of plaintiff, he having married her 
m. the District of Columbia in 1919. There were no chil¬ 
dren born of this marriage. Plaintiff’s first wife had 
died some time prior to his marriage to Mary B. Holton, 
and similarly there were no children born of plaintiff’s 
first marriage. 

5. The plaintiff inherited certain real estate consisting 
of farm land in Scott District. Faquier County, Virginia, 
upon the death of his father, Edward T. Holton, in 1900, 
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and in 1913, bv partition deed among plaintiff’s brothers 
and sisters, title to said property in Virginia vested in 
plaintiff absolutely. This property consisted of 313 acres, 
more or less, or farm land, together with the improve¬ 
ments thereon, which plaintiff retained until 1942, at 
which time he sold said property to one Elizabeth Fur¬ 
ness, of Chicago, Illinois, for a consideration of $45,000.00, 
$20,000.00 of which was paid in cash at the time plaintiff 
executed the deed therefor, the balance of said purchase 
price being secured by a first mortgage in the amount of 
$25,000.00 on said farm property, which mortgage was 
likewise placed of record among the land records of 
Faquier County, Virginia. 

592 6. That said first mortgage on said farm prop¬ 

erty, which had been the sole property of plaintiff, 
w-as paid and discharged in 1946, by check in said amount 
from the aforesaid Elizabeth Furness made payable to 
plaintiff, whereupon said first mortgage wras released of 
record by plaintiff; and thereafter, the proceeds of said 
check vrere deposited by plaintiff in the Citizens Bank of 
Takoma Park, Maryland, in a joint survivorship account 
in his name and in the name of Mary B. Holton, his wife; 
that said money wras plaintiff’s own money, derived as 
aforesaid, no part of which belonged to the said Mary B. 
Holton. 

7. That thereafter, plaintiff withdrew from said ac¬ 
count the sum of Twenty Thousand dollars, as follows: 
$10,000.00 in 1946, wilich he invested as a first trust loan 
secured on D. C. real estate located at 3236 Walbridge 
Place, N. W.: and a like amount, i.e.—$10,000.00, in 1948, 
which he invested as a first trust loan secured on D. C. 
real estate located at 1350 Oak Street, N. W. 

8 . At that time, due to plaintiff’s advanced age and a 
disability resulting from a fall, plaintiff’s wife, the said 
Mary B. Holton, attended to plaintiff’s affairs of busi- 
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ness; and either through fraud or inadvertence or acci¬ 
dent, the deed of trust note, representing the first said 
loan made by plaintiff, was made payable to “Mary B. 
Holton” only, and said note was thereafter deposited 
with the aforesaid Citizens Bank of Takoma Park, Mary¬ 
land, for collection, payments on said note thereafter 
being deposited to the aforesaid joint survivorship ac¬ 
count in the name of plaintiff and the said Mary B. Hol¬ 
ton. That the making of said note payable to * 4 Mary B. 
Holton” only, was contrary to the instructions of plain¬ 
tiff, and without his knowledge or consent. 

9. With reference to the second said note mentioned 
in Paragraph 7 hereof, said note was made payable to 
“Worthington Waters Holton and Mary B. Holton, or 

the survivor”, and said note was endorsed in blank 
593 by plaintiff, endorsed in blank by said Mary B. 

Holton, and thereafter deposited by the said Mary 
B. Holton with the Biggs National Bank, Park Road 
Branch, D. C., for collection, the payments thereon cred¬ 
ited to a checking account in her name only. That said de¬ 
posit and payments made on said note were contrary to 
the express instruction of plaintiff, and was without his 
knowledge or consent. 

10. That the said Mary B. Holton during her entire 
marriage with plaintiff, was a housewife, had no inde¬ 
pendent source of income, and all the funds so accumu¬ 
lated in her various depositories was the money of the 
plaintiff, which he had given to her for the sole purpose 
of depositing in a joint survivorship account in both their 
names with the said Citizens Bank of Takoma Park, 
Maryland. That the funds, monies and other personal 
property transferred to the decedent, Mary B. Holton, by 
plaintiff, were transferred not with any intent of making 
a gift thereof to said Mary B. Holton, but with the ex¬ 
press understanding that she would properly attend to 
same for and on behalf of plaintiff, then physically dis- 



abled. Said funds, monies and personal property are 
more fully set forth in the Petition for letters of adminis¬ 
tration, the amendment to the petition for letters of ad¬ 
ministration, and in the inventory and appraisal of per¬ 
sonal property duly filed in Administration No. 73132 in 
this Court. 

11 . That the said Mary B. Holton died intestate on 
April 9, 1949, in the District of Columbia, and plaintiff 
has been appointed Administrator of her estate in Ad¬ 
ministration No. 73132. 

WHEREFORE, plaintiff claims: 

1 . That the Court affirm, declare and establish the 
right, title and interest of the plaintiff to the personal 
property mentioned in Paragraphs 7, 8, 9 and 10 hereof, 
as well as to the sums which have been paid on account 
of said trust notes, credited to the several accounts of 
the said decedent. 

2. That the Court by its final order decree that the 
said Worthington W. Holton, as Administrator of the 

Estate of Mary B. Holton, deceased, hold said per- 
594 sonal property and money mentioned in Paragraphs 
7, 8, 9, and 10 hereof, merely as a TRUSTEE, and 
require Worthington W. Holton, Administrator, to trans¬ 
fer and deliver to Worthington W. Holton in his own 
right, all of the monies, funds, title to said notes, and 
other personal property above-mentioned. 

3. And for such other and further relief as the nature 
of the case may require and to the Court seem meet and 
just. 

/s/ Worthington W. Holton 
Worthington W. Holton. 
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Answer of Defendant Worthington W. Holton, 

Administrator 

In answer to the complaint, defendant Worthington W. 
Holton, in his capacity as Administrator of the Estate of 
Mary B. Holton, deceased, states as follows: 

I , 2, 3, 4 & 5. This defendant admits the allegations 
contained in said paragraphs. 

6 . This defendant admits the allegations of said para¬ 
graph, with the exception of the allegation referring to 
the ownership of the money therein mentioned, which al¬ 
legation this defendant neither admits nor denies, but de¬ 
mands proof thereof. 

7, 8, 9 & 10. This defendant neither admits nor denies 
the allegations contained in said paragraphs, but demands 
proof thereof. 

II. This defendant admits the allegations of para¬ 
graph 11. 

LYNN & FRANCKE 
By: /s/ H. Lewis Lynn 

Attorneys for Defendant 

Worthington W. Holton, Administrator 
2804 - 14th Street, N. W. 

Washington, D. C. 

• • • • 
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Answer to Complaint 

Come now: defendants Joseph W. Belt, Anne Unklesbee, 
Samuel P. Belt, Allen K. Belt, Mary A. Wachtel, Dorothy 
Belt, Towrnsend W. Belt and Virginia Hoy, and say: 



1st defense: 

The plaintiff is not a proper party to bring this action 
as an individual against himself as administrator. 

599 2nd defense: 

The complaint fails to state a claim against these 
defendants upon which relief can be granted. 

3d defense: 

These defendants admit that they are citizens of the 
United States and heirs-at-law of Mary B. Holton, de¬ 
ceased, whose estate is being administered in the District 
of Columbia in the Probate Branch of this Court in Ad¬ 
ministration Xo. 73132; that plaintiff married said Mary 
B. Holton in 1919 and that she was his second wife and 
that she lived with him as his wife from the time of their 
marriage until the time of her death; that plaintiff begat 
no children of any of his marriages and that he inherited 
a farm in Virginia and that he and the said Mary B. Hol- 
don resided on that farm from the time of their aforesaid 
marriage until sometime 23 years later, in 1942, when it 
was sold for principal sum of $45,000.00, which purchase 
price was paid in full in 1946 when a remaining $25,- 
000.00 mortgage was lifted by the purchaser. They deny 
that the assets held by Mary B. Holton, deceased, in her 
own name and in her own and individual accounts at the 
time of her death were owned by plaintiff; deny that any 
fraud, inadvertance or accident attended the holding of 
the assets by Mary B. TIolton, deceased, in her own and 
individual name and accounts as owner thereof at the 
time of her death as complained of in this action by plain¬ 
tiff: they deny that Mary B. Holton was without money 
or assets at the time of her marriage to plaintiff in 1919 
and deny that said Mary B. Holton was for plaintiff a 
housewife without perquisite during any of the time of 


the marriage between her and plaintiff, but on the con¬ 
trary say that she had substantial assets belonging to 
her and owned by her at the time of her marriage to 
plaintiff and that she was entitled to dower interest in 
plaintiff’s lands of inheritance with her marriage to him 
and -was so entitled under the la-w of the Common- 
600 wealth of Virginia as of the time of sale of such 
farm in the year 1942; they deny that plaintiff 
suffered any confusion about his business affairs due to 
disability resulting from a fall or from advanced age at 
any time before death of Mary B. Holton, but say that 
the plaintiff did sustain a fall at the aforesaid farm in 
Virginia in the year 1936 and that he thereafter mani¬ 
fested physical disability whereof the said Mary B. Hol¬ 
ton, his wife, now deceased, was required to do, and did, 
substantially all of the active labors about managing and 
operating such said farm and the business and affairs of 
the two of them. And these defendants say that they 
are informed and believe and that they therefore aver 
that the arrangement of assets between plaintiff and his 
deceased wife, the said Mary B. Holton, for some time 
before and continuing to and at the time of the death of 
the said Mary B. Holton was agreeable to both of them 
and provided that whether one or the other of them first 
departed this life the survivor would be well provided 
for during such survivorship and without any resulting 
inequity to any other surviving person or persons, as the 
plaintiff, in both role of individual and qualified adminis¬ 
trator of the estate of Mary B. Holton, deceased, must 
know. And these defendants deny separately and sever- 
allv each and everv other allegation set forth in the com- 
plaint. 


/s/ James F. Bird 
James F. Bird, 

Attorney for the aforesaid 
Defendants, 
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Supplemented Answer of Defendants 
Numbered 2 . 3, 4, 6, 7, 8, 9 cmd 10 

Come now defendants numbered 2, 3, 4, 6, 7, 8, 9 and 
10, and with leave of Court obtained file this their supple¬ 
mental answer to plaintiff’s complaint: 

For further and supplemental defense these defendants 
say that on, to wit, August 4, 1949, Worthington W. 
Holton, acting as administrator of the estate of Mary B. 
Holton, deceased, in Administration No. 73132, demanded 
and took possession of the two promissory notes thereto¬ 
fore listed and carried by the two banks, Riggs National 
Bank and Citizens Bank of Takoma Park, in the name 
of and as assets of Mary B. Holton, deceased, in this ac¬ 
tion made subject to the claim of Worthington W. Holton, 
plaintiff, individually, together with interest and pay¬ 
ments accrued thereon; that thereupon and thereafter 
said Worthington W. Holton, in his individual interest 
and behalf, following petition to the Probate Branch of 
this Court on February 27, 1949, had personal and indi¬ 
vidual use and benefit of the aforesaid notes and interest 
and payments accrued thereon, and for his personal and 
individual use and account received and had the sum of 
$1,500.00 from himself acting as administrator of the 
estate of Mary B. Holton, deceased, in said Administra¬ 
tion No. 73132, after such said notes and cash increments 
thereon vested as assets of the decedent’s estate, and in 
Worthington W. Holton, administrator; and that Worth¬ 
ington W. Holton, individually and personally, retains use 
and benefit of proceeds had and distributed him as de¬ 
rived from the aforesaid notes, as aforesaid. 

602 2. And these defendants say that they are ad¬ 
vised that the said Worthington W. Holton, as 

plaintiff, being one and the same person as W r orthington 
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W. Holton, administrator, for the purposes of this action, 
is deemed to have made an effectual election between his 
personal and individual claims to the proceeds from the 
aforesaid promissory notes on the one hand and right of 
Worthington W. Holton, administrator, to possess and 
distribute same as assets of the estate of Mary B. Holton, 
deceased, on the other hand, by reason of his conduct and 
dealings and acceptance and retention of proceeds from 
such said notes, as aforesaid: that said Worthington W. 
Holton, as plaintiff, for the purposes of this action, is 
deemed, by reason of his aforesaid conduct, to have know¬ 
ingly waived and relinquished any and all right or rights 
which theretofore he might have had to claim against 
the administrator of the estate of the decedent; that the 
interests and objectives of Worthington W. Holton, as 
plaintiff, and Worthington W. Holton, as defendant, under 
conduct of the same identical person having possession 
of the notes in controversy and the decedent’s muniments 
of right to same, were, and they continue to be, united 
and opposed to the interests and rights of these defend¬ 
ants as heirs at law and next of kin of Mary B. Holton, 
deceased, to their detriment and large expense imposed 
for defending against the claim of the said Worthington 
W. Holton, as plaintiff, as aforesaid. 

3. And these defendants, by reason of the foregoing, 
aver *hat Worthington W. Holton, individually, as plain¬ 
tiff in this action is estopped from further prosecuting 
or proceeding upon his claim and claims as in his com¬ 
plaint asserted. 

Wherefore, the premises considered, these defendants 
demand judgment against the plaintiff. 

/s/ James F. Bird 
James F. Bird 
1416 F St., N. W., 

Washington 4, D. C. 

Attorney for defendants 
2. 3, 4, 6, 7, 8, 9 and 10. 


12 A 


Let this Supplemental Answer 
be filed. 

/s/ Alexander Holtzoff 
Judge 

• • • # 

603 Filed Apr 9 1951 Harry M. Hull, Clerk 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

Plaintiff, in his individual capacity, sues himself as 
the administrator of his wife’s estate, for the alleged 
sequestration upon the part of the wife of $20,000, the 
face value of two notes given to the plaintiff as part of 
the purchase price of farm property owned by him in the 
Commonwealth of Virginia. 

Plaintiff alleges that the wife w*as ordered by him to 
remove the money in question from a joint account and 
to invest it in deed of trust notes. She did this, but de¬ 
posited the money to her owm account. This fact wras 
not discovered until after her death, when the plaintiff 
husband, in his capacity as administrator, proceeded to 
collect her assets and, according to his view’, discovered 
that they w’ere his owm. 

The heirs at law of the decedent wife have been named 
as parties in interest, and the demand for a jury trial 
upon the part of the defendant is herewith denied. 

The defendant heirs deny the allegations of the plain¬ 
tiff and further say that the money in question wras given 
the decedent wife by the plaintiff husband. 

The defendants also say, inasmuch as the plaintiff has 
dealt with the moneys in question, as administrator, he 
is now* estopped to lay personal claim to same. 

604 On the matter of the administrator suing him¬ 
self, so to speak, in his individual capacity, the 
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Court under the circumstances in this case, sees neither 
impropriety nor rule against such. Defendants, however, 
may reserve the question. 

Stipulations etc.: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court to 
prevent manifest injustice: 

Such exhibits as bear the stamp of the Court may be 
admitted without objection subject to relevancy. 

The Court, on its own motion, advances the case for 
trial. In the event the plaintiff, who is 86 years of age, is 
unable to attend, his deposition taken August 9, 1949, 
may be offered in lieu of his oral testimony. 

Both parties stipulate that the records of the Middle- 
burg, Virginia, Bank or any other bank or banks, in so 
far as thev mav be material, mav be admitted. 

/s/ Matthew F. McGuire, 

Pretrial Justice. 

Dated April 9, 1951. 

Remarks of Pretrial Justice for consideration of Trial 
Justice: 

• • • « 

605 Filed May 16 1951 Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Law Thereon 

The above captioned action having come on for trial 
before the Court, sitting without a jury, on April 26, 27, 
30, and May 1, 1951, and upon conclusion of all the evi¬ 
dence, and argument thereon by counsel upon the evi¬ 
dence and the law, the Court finds the facts specially, 
from the evidence adduced in open court, in conformity 
with Rule 52 (a). Federal Rules of Civil Procedure, as 
follows: 


14 A 


(1) That Worthington W. Holton is the surviving hus¬ 
band of Mary B. Holton, deceased, who died in the Dis¬ 
trict of Columbia on April 9, 1949, intestate; and that he 
is the duly appointed and qualified Administrator of the 
said decedent's “estate”. 

606 (2) That the said Worthington W. Holton mar¬ 

ried the aforesaid decedent (Mary B. Holton, nee 
Belt) on October 15, 1919, his first wife, Beulah Holton, 
having died in 1915: and that there was no issue of either 
marriage. 

(3) That the said Worthington W. Holton, together 
with one brother and one sister, inherited from his 
father, Edward Thomas Holton, a large tract of farm 
land in Faouier County, State of Virginia; and that by 
deed of partition, dated October 28, 1913, and duly re¬ 
corded among the land records of said county and state, 
the plaintiff acquired, as his share of said inheritance, a 
nortion of said tract known as Waverly Farm, and con¬ 
sisting of approximately 300 acres, more or less, includ¬ 
ing the dwelling house and improvements thereon, and 
that said inheritance vested in said Worthington W. 
Holton absolutely, even prior to his first marriage. 

{i) That said Worthington W. Holton lived on said 
farm from the time he acquired same by such inheritance, 
until 1942. when he, joined bv his wife. Mary B. Holton, 
sold same to one Elizabeth M. Furness, of Chicago, Illi¬ 
nois, by deed dated May 27, 1942, and duly recorded 
among the land records of said Faquier County, Virginia. 

(5) That the consideration for said sale was a total 
sum of Forty-five thousand dollars ($45,000.00), payable 
Twenty Thousand dollars ($20,000.00) at the time of con¬ 
veyance, the balance of Twenty-five thousand dollars 
($25,000.00) being secured by a first deed of trust, bear¬ 
ing interest on said $25,000.00 at the rate of 4per 
annum, securing the plaintiff, Worthington W. Holton. 
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also known as W. Waters Holton, only; and that said 
deed of trust was likewise recorded among the land rec¬ 
ords of said Faquier County, Virginia. 

(6) That after the aforesaid sale, plaintiff and the 
said deceased wife, Mary B. Holton, made their home in 
the District of Columbia, in which jurisdiction they were 
living at the time of the decedents death. 

607 (7) That the aforesaid deed of trust indebted¬ 

ness of $25,000.00 was discharged in full by check 
of the said Elizabeth M. Furness, payable to plaintiff 
only, on May 15, 1946, in the amount of $25,141.68, which 
check included interest then due, plus a separate check 
in the amount of $562.50, for past due interest, from 
Elizabeth M. Furness to plaintiff only. 

(8) That upon receipt of the aforesaid two checks, 
totalling $25,704.18, plaintiff opened a joint checking ac¬ 
count in his and his wife’s name, with the Citizens Bank 
of Takoma Park, at Takoma Park, Maryland. 

(9) That the two (2) deed of trust notes which are 
the subject of this litigation, dated August 26, 1946 and 
March 22, 1948, respectively, and which will be described 
more fully later, were purchased with funds from said 
joint checking account, which, as aforesaid, were originally 
derived by plaintiff from the sale of said farm. 

(10) That in 1936, plaintiff, then seventy-one (71) 
years of age, (now 85 years of age), sustained a fall, in 
which he suffered a fractured hip, whereby he became 
disabled physically, and that as a result of his disability, 
advanced age, and failing health, he relied largely upon 
his wife, the decedent, who was fifteen (15) years younger, 
to transact his business affairs in accordance with his 
instructions. 

(11) That although the first deed of trust note, dated 
August 26, 1946, in the amount of $10,000.00. secured on 
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Lot 53, Square 2605 (premises 3236 Walbridge Place, 
N. W., in the District of Columbia), was purchased by- 
two checks signed by plaintiff only, totalling ($10,000.00) 
Ten Thousand dollars (Plaintiff’s Exhibits 29 & 30), and 
plaintiff had instructed his wife to have said note made 
payable to them both jointly, said note was made payable 
to Mary B. Holton only, and after receiving said note 
made payable to her only, she deposited same for col¬ 
lection with the Citizens Bank of Takoma Park, Takoma 
Park, Md., to the credit of their joint checking previously 
described, and that payments on both the principal and 
interest due on said note were so deposited to such 
608 joint account from 1946 up to the time of her 
death on April 9, 1949. 

(12) That in accordance with plaintiff’s instructions, 
the deed of trust note dated March 22, 1948, in the 
amount of $10,000.00, secured on Lot 91 in Square 2835 
(premises 1350 Oak Street, N. W., D. C.), was made 
payable to plaintiff and decedent jointly, or the survivor, 
and plaintiff instructed his wife to deposit said note for 
collection to the joint savings account of plaintiff and his 
wife at the Riggs National Bank, Park Road Branch, in 
the District of Columbia: and that upon the wife’s repre¬ 
sentation to plaintiff that said bank would require their 
endorsement to enable it to accept same for collection, 
plaintiff endorsed same as his name appeared upon the 
face of the note, i.e. Worthington Waters Holton, and 
again endorsed it as his name appeared in the said joint 
savings account of the Riggs National Bank, i.e.—W. W. 
Holton: but that contrary to plaintiff’s said instructions, 
the deceased wife, after having the said Riggs National 
Bank stamp the reverse side of said note—“Deposited for 
Collection in the Riggs National Bank, Park Road 
Branch”, again endorsed her name, under said stamp, and 
had the said bank deposit the said note to a separate 
checking account with said bank in her name alone; and 
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that payments on the principal and interest due on said 
note were so credited to her separate checking account 
without the knowledge or consent of plaintiff, thereafter, 
up to the time of her death on April 9, 1949. 

(13) That the exact status of the two said deed of 
trust notes, as stated in Paragraphs 11 and 12 hereof, 
w~ere not discovered by plaintiff until after the death of 
his wife, he having assumed that his instructions had 
been carried out. 

(14) That after the death of his wife, and the refusal 
of the Citizens Bank of Takoma Park, Md., and the Biggs 
National Bank, Park Koad Branch, D. C., to surrender 
the two notes to him, he believing them to be his sole 
property by reason of survivorship and actual purchase 
from his owm funds, plaintiff employed counsel to secure 

to himself the proceeds of said notes. 

609 (15) That upon the advice of counsel, plaintiff 

petitioned this Court for letters of administration 
on his wife’s “estate”; that as such administrator he 
consolidated the said notes and the proceeds thereof in a 
single administrator’s account of the Biggs National 
Bank, Park Boad Branch, D. C., and brought the instant 
action in his individual capacity against the administrator 
and all of the heirs-at-law T of his deceased wife, to affirm 
a trust upon the said two notes and the proceeds thereof, 
as his own personal property. 

Conclusions of Law 

(1) That this Court has jurisdiction of the parties 
and subject matter hereof. 

(2) That the action is properly brought, and the 
parties properly aligned. 

(3) That the actions of the deceased wife in the 
handling of the said two deed of trust notes, as she did, 
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contrary to the instructions of the plaintiff husband, con¬ 
stituted fraud as a matter of law against the plaintiff’s 
interests in said notes. 

(4) That under the evidence in this case the plaintiff 
is not estopped from bringing this action and obtaining 
the relief sought, simply because as administrator he 
marshalled the assets involved, in one jurisdiction, in an 
administrator’s account; nor is he estopped from bring¬ 
ing his action and seeking the relief he does seek, for 
any other reason. 

(5) That the plaintiff is accordingly entitled to the 
relief sought in his complaint. 

BY THE COURT: 

/s/ T. Alan Goldsborough 

Judge 

Dated: May 16th, 1951. 

• • • • 

610 Filed May 16 1951 Harry M. Hull, Clerk 

Judgment 

The above captioned action having come on for trial 
before the Court, sitting without a jury, on April 26, 27, 
30, and May 1, 1951, and having been fully heard on 
evidence adduced in open court, followed by argument of 
counsel thereon, and the Court having entered herein 
Findings of Fact and Conclusions of Law thereon, and 
the Court having found that the plaintiff is entitled to 
the relief sought in his complaint, it is, therefore, by the 
Court, this 16th day of May, 1951, 

ORDERED, ADJI.DGED and DECREED, as follows: 

(1) That Worthington W. Holton, as Administrator 
of the Estate of Mary B. Holton, deceased, be, and he is 
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hereby directed and ordered to deliver, transfer and con¬ 
vey by proper action, to Worthington W. Holton, indi¬ 
vidually and absolutely, the following deed of trust notes: 

(a) Note dated August 26, 1946, for $10,000.00, 
611 payable in monthly installments of $72.87, includ¬ 
ing interest at the rate of 5% per annum, secured 
by first deed of trust on improved property at 3236 
Walbridge Place, N. W., District of Columbia. 

(b) Note dated March 22, 1948, for $10,000.00, pay¬ 
able in monthly installments of $75.00, including interest 
at the rate of 4^% per annum, secured by first deed of 
trust on improved property at 1350 Oak Street, N. W., 
District of Columbia. 

(2) That Worthington W. Holton, as Administrator 
of the Estate of Mary B. Holton, deceased, be, and he is 
hereby directed and ordered to deliver, transfer, pay 
over, and convey, by proper action, to Worthington W. 
Holton, individually and absolutely, the aggregate of 
the twelve (12) monthly payments of $75.00 each on ac¬ 
count of the March 22, 1948 note deposited to the sepa¬ 
rate checking account of Mary B. Holton, deceased, in 
the Higgs National Bank, Park Road Branch, D. C., or 
so much of said aggregate sum as remained in said ac¬ 
count at the time of her death of April 9, 1949. 

(3) That Worthington W. Holton, as Administrator 
of the Estate of Mary B. Holton, deceased, be, and he is 
hereby directed and ordered to deliver, transfer, pay 
over, and convey, by proper action, to Worthington W. 
Holton, individually and absolutely, any and all moneys 
representing the monthly payments on both of such notes 
described in Paragraph (1) of this Order, as have come 
into his possession as Administrator since the date of 
the death of his deceased wife, i.e.—April 9, 1949. 

BY THE COURT: 

/s/ T. Alan Goldsborough 

Judge 
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612 Filed Jun 15 1951 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 15th day of June, 1951, that 
Joseph W. Belt, Anna Unklesbee, Samuel P. Belt, Allan 
Keith Belt, Mary Wachtel, Dorothy Belt, Thomas W. 
Belt and Virginia L. Hoy hereby appeal to the United 
States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 16th day 
of May, 1951 in favor of Worthington W. Holton, indi¬ 
vidually, plaintiff, against said Worthington W. Holton, 
administrator, and Joseph W. Belt, Anna Unlkesbee, Sam¬ 
uel P. Belt, Petena Knott, Allan Keith Belt, Mary Wach¬ 
tel, Dorothy Belt, Thomas W. Belt and Virginia L. Hoy, 
defendants. 

/s/ James F. Bird 
Attorney for Appellants 

• • • • 

613 Filed Jun 25 1951 Harry M. Hull, Clerk 

Statement of Points Relied on by Defendant 
Appellants on Appeal 

Defendant appellants state that the points relied on 
by them on appeal are: 

1. That plaintiff’s complaint failed to set forth a cause 
of action upon which relief could be granted. 

2. That plaintiff was an improper party plaintiff, 
being united in one person as party plaintiff and party 
defendant in conduct of this case. 

3. That plaintiff was estopped by his conduct and con¬ 
tradictory actions in judicial proceedings in this court 
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and elsewhere, both before commencement of this action 
and during its pendency and now. 

4. That there was no competent evidence adduced at 
the trial or otherwise in these proeedings upon which 
plaintiff’s claim of right to resulting trust to his benefit 
respecting the assets in the name of his deceased wife 
could be established. 

5. Defendant appellants were entitled to jury trial on 
issues as to whether or not fraud or inadvertance or mis¬ 
take had caused transfer of assets in question in suit to 
his deceased wife’s estate during her lifetime. 

/s/ James F. Bird 
James F. Bird 
1416 F St., N. W., 

Washington 4, D. C. 

Attorney for Defendant 
Appellants. 

• # • • 

622 Filed Oct 27 1949 Harry M. Hull, Clerk 

Demand for Jury Trial 

The Clerk of said Court will please note that defend¬ 
ants numbered 2, 3, 4, 6, 7, 8, 9 and 10 demand a jury 
trial on all issues of fact in the above-entitled action. 

Certificate of Sendee 

I herebv certifv that on the 27th dav of October, 1949, 
I mailed, postage prepaid, a copy of the foregoing De¬ 
mand for Jury Trial to: A. Arvin Lynn, Esq., 2804 
14th St., N. W., Wash., D. C., Attorney for Defendant 
No. 1; Harry J. Ryan, Esq., 815 15th St., N. W., Wash. 
5, D. C., Attorney for Defendant No. 5: and Earl H. 
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Davis, Esq., 900 F St., N. W., Washington, 4, D. C., 
Attorney for Plaintiff. 

/s/ James F. Bird 

Address 1422 F St., N. W., 
Wash. 4, D. C. 

Attorney for Defendants 
Numbered 2, 3, 4, 6, 7, 8, 9 
and 10. 

623 Filed Nov 9 1949 Harry M. Hull, Clerk 

Motion to Strike Demand for Jury Trial 

Comes now the plaintiff in the above action, and re¬ 
spectfully moves this Honorable Court to strike from the 
record of this cause, the “demand for jury trial” herein 
filed on behalf of defendants numbered 2, 3, 4, 6, 7, 8, 9, 
and 10, for the following reasons: 

1. The relief sought in this proceeding is strictly 
equitable. 

2. This proceeding is inherently incapable of being 
tried by a jury. 

3. Defendants have waived any such right (the exist¬ 
ence of which alleged right plaintiff denies), since said 
demand was not filed with their answer or endorsed 
thereon. 

4. Said demand for jury trial was made solely for 
the purpose of delay in the trial hereof. 

5. There has been no specification of any issues filed. 

/s/ Earl H. Davis 
Earl H. Davis, 

Attorney for Plaintiff, 

900 F Street, N. W., 

Wash. 4, D. C. - EX. 3598. 

• • • • 

624 Filed Nov 23 1949 Harry M. Hull, Clerk 

Order 

Overruling, Without Prejudice, Plaintiff’s Motion to Ad¬ 
vance, and to Strike Demand for Jury Trial 
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This 18th day of November, 1949, came the parties to 
the above captioned action, by and through their respec¬ 
tive counsel, to be heard upon the plaintiff’s Motion to 
Advance the above cause for trial upon the merits, and 
by stipulation of all counsel, to be heard also upon the 
plaintiff’s Motion to Strike the defendants’ Demand for 
Jury Trial herein; and after argument thereon, and con¬ 
sideration thereof by the Court, it is by the Court, this 
23rd day of November, 1949, 

ORDERED,—That the plaintiff’s Motion to Advance 
this cause for trial on the merits, and the plaintiff’s Mo¬ 
tion to Strike the defendants’ Demand for Jury Trial, 
be, and the same hereby are, overruled and denied, with¬ 
out prejudice, so that same may be renewed by plaintiff 
at the pre-trial of this action. 

BY THE COURT, 

/s/ Bolitha T. Laws, 

Bolitha J. Laws, 

Chief Judge. 

• • • • 

22 Worthington W. Holton, 

the plaintiff, called as a witness in his own behalf, being 
first duly sworn, was examined and testified as follow's: 

• • • * 

23 Q How old are you, sir, at this time? A 

Eighty-five years and one month. 

• • • • 

Q Did you have any brothers or sisters? A Yes, I 
had a brother and a sister. 

• • • • 

Q Do you recall the date of your father’s death? A 
Yes. 

• • • • 

24 Q He died about 1900? A Yes, that is it 

Q Was your mother living at that time? A 

Yes, sir. 
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Q And do you know approximately how many acres 
of land your father owned at the time of his death? A 
Somewhere between eleven and twelve hundred acres. 

Q Between eleven and twelve hundred acres. Did there 
come a time, Mr. Holton, when your brother and your 
sister and yourself divided this property that your father 
had left? A Yes. 

* # # * 

25 MR. DAVIS: I offer this in evidence as Plain¬ 
tiffs No. 14, that is October 28, 1913, between W. 
Maters Holton, Beulah D. Holton, his wife, and the 
others. 

(Deed of Partition, dated October 2S, 1913, was marked 
as Plaintiff's Exhibit No. 14 and received in evidence.) 

• * * • 

Q Mhat was the name of your first wife? A Beulah 
Darrell. D-a-r-r-e-1-1. 

Q That is the same Beulah D. Holton mentioned in 
this Exhibit 14? A Yes, that is right. 

0 Mere there any children born of that first mar¬ 
riage? A No. 

Q Mhen did your first wife die? A She died 
2at 1915, April 15, I think. 

Q 1915? A Yes. 

Q Did she die on the farm? A Yes. 

# * * * 

Q * * * How many acres did you receive as your 
share of your father’s estate? A 313 acres. 

Q More or less? A Yes. 

Q Did your first wife die on this farm? A Yes. 

Q Did you continue to live on the farm after her 
death? A Yes. 

Q Did there oome a time when you remarried? A 
Yes, T remarried about four years afterward. 

0 That would be about 1919? A That is it. 
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Q What was the name of your second wife? A Marv 
B. Holton, Belt. 

Q Mary B. Belt? A Yes. 

Q After your marriage to her, did she come to 
live on this farm with you? A Yes. 

Q And how long did you continue, both of you, to 
live on the farm? A Up to 1942. 

Q Is that when you sold it to Mrs. Furness? A Yes, 
that is it. 

• • • • 

Q Did there come a time after your second marriage 
when you had to borrow money on your farm? A Yes, 
I got a government loan. 

* # • • 

Q Well, there was one of $7,500, is that correct? A 
Probably it is. 

2S Q And one of $2,500? A Yes, probably is. 

Q But both in the same year and month, Oc¬ 
tober 1933? A Yes. 

• • • • 

MR. DAVIS: If the Court please, without reading both 
of these, I offer in evidence at this time as Plaintiff’s 
Exhibit No. 15 a mortgage of $7,500 placed with the Fed¬ 
eral Land Bank on October 11,1933, and Plaintiff’s Exhibit 
No. 16, which is also a deed of trust, amortization Oc¬ 
tober 26, 1933, on the same property in the amount of 
$2,500. 

THE COURT: All right, sir. 

MR. DAVIS: Any objection ? 

MR. BIRD: No. 

(Mortgage October 11, 1933, in the amount of $7,500, 
previously marked for identification as Plaintiff’s Exhibit 
No. 15, was received in evidence.) 

(Deed of trust dated October 26, 1933, in the amount 
of $2,500, previously marked for identification as Plain¬ 
tiff’s Exhibit No. 16, was received in evidence.) 
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• * • • 

29 Q Can you give us the full name of the party 
who purchased your farm in 1942? A Elizabeth 
M. Furness. 

Q Where was she from? A Chicago. 

Q And what was the total consideration or the total 
sale price of your farm to Mrs. Furness? A $45,000. 

* # * * 

Q Out of that $45,000, did you pay off the mortgages 
to the Federal Land Bank? A Yes, sir, to the bank 
there. 

• • • • 

.30 MR. DAVIS: I offer in evidence at this time, 
the Court please. Plaintiff’s Exhibit No. 17, which 
is Deed of Release of the Federal Land Bank for $7,500, 
and IS is a Deed of Release of the Federal Land Bank 
of $2,500. 

MR. BIRD: No objection. 

(Plaintiff’s Exhibits Nos. 17 and 18 for identification 
were received in evidence.) 

• * * # 

MR. DAVIS: If the Court please, I offer in evidence 
at this time as Plaintiff’s Exhibit No. 19, a deed 
31 dated May 27, 1942, between W. Waters Holton and 
Mary B. Holton, his wife, to Elizabeth Furness, 
grantee of this particular property. 

MR. BTRD: No objection. 

(Plaintiff’s Exhibit No. 19 for identification was re¬ 
ceived in evidence.) 

• • • • 

Q How much did Mrs. Furness pay you as the dowm 
payment on the purchase of this farm? A I think it 
was $20,000. 

• * • • 
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MR. DAVIS: If the Court please, I offer in evi¬ 
dence at this time a deed of trust dated May 27, 
1942, between Elizabeth Merrill Furness of the first part, 
and TV A. Metzger, Trustee, of the second part, in trust 
nevertheless to secure to TV Waters Holton the sum of 
$25,000, being the balance of the purchase money for the 
above-described property conveyed under the same party 
of the first part by deed to be delivered simultaneously 
herewith. 

THE COURT: The mortgage was given to him 

33 alone? 

MR. DAVIS: To him alone, yes, sir. 

(Plaintiff’s Exhibit No. 20 for identification was re¬ 
ceived in evidence.) 

• * * * 

Q Now, after vour sale of this farm to Mrs. Furness 
in 1942, where did you and vour wife make your home, 
where did you go to live? A We went over in Mary¬ 
land. 

Q Would that be Mount Airy, Maryland? A Yes, 
that is it. 

• • • * 

Q You left Mount Airy and went to Florida? A Yes. 
Q Do you recall the year you and Mrs. Holton went 
to Florida? Was it the same year you sold the farm? 
A No, let me think now, what year was that? 

Q 1942. A Yes, that is the same year. 

0 You went in December of 1942, did you not? A 
Yes. 

0 And you were down in Florida until March of 
1943? A Yes. 

34 Q Now, when you came back from Florida, where 
did vou make your home? A Went over to Falls 

Church with my adopted daughter and her husband, live 
and stayed there, and got a place over in the city. 
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Q Let me interrupt you at that point, Mr. Holton. 
Just before you went to Florida, did you execute a will, 
did you make a will? A Yes. 

Q Who drew that will for you? A Herbert Rawlings. 

Q Who was the sole legatee under that will? A She 
was. 

Q Meaning by 1 ‘she”, your wife? A Yes. 

Q Now. after you left your adopted daughter’s, as 
you say, her home over in Falls Church,—what was her 
name, by the way, is that Mrs. Hullfish? A Yes, that 
is her. 

Q Did you ever legally or formally adopt Mrs. Hull- 
fish? A No, never lecrallv but we have alwavs taken her 
as an adopted daughter. 

Q "When did she first come to live with you on 
35 the farm? A Oh, she was about nine to ten vears 
old. 

Q She w*as just a small girl, nine or ten years old? 
A Yes. 

Q Did she live with you on the farm until she got 
married? A Yes, married on it. 

* * * • 

Q How- did you and your wife regard. Hie? A Re¬ 
garded her as our daughter. 

Q What was her maiden name before she became Mrs. 
Hullfish? A Her name was Eileen Johnson. 

Q Eileen Johnson? A Yes. 

Q Now, how long did you stay with your adopted 
daughter, as you have described her, and her husband in 
Falis Church before you came back to Washington to 
live? A Oh, just a month or two. 

3 G Q Just a short time? A Yes. 

0 Where did you live in Washington? A 1420 
Harvard Street. Northwest. 

Q Ts that a private home or an apartment house? A 
Apartment house. 



Q And how long did yon live at that address? A 
About six years, I think six and a half. 

Q Were you living there at the time of Mrs. Holton’s 
death in 1949? A Yes. 

Q Now, Mr. Holton, all the time that you were mar¬ 
ried to Mary B. Holton, did she have any independent 
income? A She never had a dollar in her life, didn’t 
have a dollar, I paid for her bills before she was married. 

Q You paid her bills before she was married? A 
Uh-huh. 

Q While you had the farm and were living on the 
farm, did you ever have any of her relatives? A Oh, 
my God, they all come up, eat me out of house and home. 

Q I show you this check, Mr. Holton, and ask you if 
you can identify that, sir. A Mrs. Furness, yes. 

Q Ho you know what that payment was for 

37 $562.50? A It was the interest. 

Q One of the interest payments on the mort¬ 
gage ? A Yes. 

MR. DAVIS: Would you mark that as Plaintiff’s Ex¬ 
hibit No. 21? 

(Cancelled check dated May 15, 1946, in the amount of 
$562.50 from Mrs. Furness to Mr. Holton, was marked] 
Plaintiff’s Exhibit No. 21 for identification.) 

THE COURT: Is the check made to him? 

MR. DAVIS: Yes, Your Honor. 

BY MR. DAVTS: 

Q I will ask you if you can identify this check, Mr. 
Holton, on the First National Bank at Chicago, in the 
amount of $25,141.68? A Yes. 

Q What was that check given for? A On the farm. 

* • • • 

Q How long after you sold it was it that Mrs. 

38 Furness paid off the mortgage in full? A Oh, I 
don’t know, three or four years. 

MR. DAVIS: Would you mark this, please, as Plain¬ 
tiff’s Exhibit No. 22, I believe. 
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(Cancelled check dated May 15, 1946, in the amount of 
$25,141.6S, from Mrs. Furness to Mr. Holton was marked 
Plaintiff’s Exhibit No. 22 for identification.) 

• • # • 

MR. DAVIS: If the Court please, I offer both of these 
checks of Elizabeth M. Furness, dated May 15, 1946, one 
in the amount of $562.50 which he has described as an 
interest payment, and the other in the amount of $25,- 
141.6S, and direct the Court’s attention to the fact they 
are made payable to W. W. Holton only. 

THE COURT: All right. 

MR. BTRD: No objection. 

THE COURT: How were they endorsed? 

MR. DAVTS: They were endorsed, well, they were 
endorsed W. W. Holton only and we have a deposition 
of the bank at Middleburg to show they were deposited 
to his sole account. 

39 THE COURT: All right, sir. 

(Plaintiff’s Exhibits Nos. 21 and 22 for identifi¬ 
cation were received in evidence.) 

MR. BTRD: I object to that latter statement. Your 
Honor. The record shows they were deposited. 

THE COURT: The latter statement, sir, of course is 
not in evidence yet. The plaintiff says he will offer it 
and put it in: unless and until he does offer it, the Court 
will pay no attention to it. 

MR. DAVIS: Now, will you identify this as Plaintiff’s 
Exhibit No. 23. 

(Deed of Release dated June 3, 1946, between W. A. 
Metzger and Elizabeth M. Furness, was marked Plain¬ 
tiff’s Exhibit No. 23 for identification.) 

MR. DAVTS: I offer in evidence at this time, if the 
Court please. Plaintiff’s Exhibit No. 23, which is a deed 
of release dated June 3, 1946, between W. A. Metzger, 
Trustee, in the first part, and Elizabeth M. Furness of 
the second part, releasing the deed of trust on the farm 
propertv, in the amount of $25,000. 
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THE COURT: All right. 

(Plaintiff’s Exhibit No. 23 for identification was re¬ 
ceived in evidence.) 

* * • • 

41 Q Did there come a time when you opened an 
account with the Citizens Bank of Takoma Park, 

Maryland? A Yes, I was sorry about it afterwards. 

• • • • 

Q I show you this statement of account, this ledger 
sheet, Mr. Holton, and ask you if that is the first ledger 
sheet representing your account at the Citizens Bank of 
Takoma Park, Maryland. Look at the top there. A 
Money was deposited in the Citizens Bank in both 

42 our names. 

Q I direct your attention to the first deposit 
here of $25,704.18. A Yes. 

Q That is the exact total of these two checks from Mrs. 
Furness. Did that deposit represent the proceeds of 
these checks? A Yes, I guess so. 

MR. DAVIS: I offer this ledger sheet in evidence, if 
the Court please. 

• • • • 

MR. DAVIS: I offer in evidence at this time, if the 
Court please, Plaintiff’s Exhibit No. 25, which is the first 
statement of account of the Citizens Bank in their joint 
names. 

MR. BIRD: No objection. 

• • • • 

43 MR. DAVIS: Would you mark this pass book as 
Exhibit No. 26, which is the pass book for the joint 

account in the names of W. W. Holton and Mary B. Hol¬ 
ton at the Citizens Bank of Takoma Park. 

MR. BIRD: I believe it is W. W. Holton or Mary B. 
Holton. 

MR. DAVIS: That is right, joint account. 
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• • * • 

44 Q Mr. Holton, prior to the time you sold the 
farm, did you maintain an account at the Middle- 

burg Bank, Middleburg, Virginia? A Yes. 

Q And was that a joint or a separate account? A It 
was separate. 

MR. BIRD: I object to that, I think the record will 
show. 

THE COURT: I have to sustain it, sir. 

MR. DAVIS: I thought in the interest of time, we 
would eliminate— 

THE COURT: Well, you are right, but of course I 
have to rule and if he demands it, there is nothing I can 
do about it. 

MR. DAVIS: May we have the deposition of Mr. 
Dawson opened at this time, then, if the Court please? 

• • • • 

45 (The deposition was opened and exhibits removed 
in open court.) 

BY MR. DAVIS: 

Q Mr. Holton, I will show you these four ledger sheets 
and ask you if you can identify them, sir. 

MR. BIRD: Your Honor, we submit that this comes 
from the bank, they were offered by a cashier of the 
bank. 

MR. DAVIS: You admit they show what they indi¬ 
cate, it is the separate account of W. W. Holton. 

MR. BIRD: No, we don’t arrive at any conclusion 
about them. It is received for what they are worth. 

MR. DAVTS: You participated in the taking of Mr. 
Dawson’s deposition, who is bank president and cashier 
of the bank, and that is his testimony; without reading 
it all at this time, I wanted to get this in evidence. 

BY MR. DAVIS: 

Q Can you identify these records, sir? A I guess so. 
Q Whose account is this? A Mine. 


33 A 


Q Was that a separate account or joint account? A 
Separate, mine. 

MR. BIRD: I object to that. 

THE COURT: The Court overrules that objection, 
sir. 

MR. DAVIS: These have been formally marked 

46 Plaintiffs Exhibits 1, 2, 3 and 4, if the Court 
please, and I move they be received in evidence at 

this time. 

THE COURT: All right, sir. 

(Ledger sheets of the Middleburg Bank were marked 
Plaintiff’s Exhibits Nos. 1, 2, 3 and 4 and were received 
in evidence.) 

MR. BIRD: I submit no objection to their being re¬ 
ceived, but as to whether the effect of them, as to whether 
it is a joint or separate account, I do reserve that. 

THE COURT: The Court thinks, if he remembers 
that, he has a right to testify whether it is his own ac¬ 
count or not. 

MR. DAVIS: Without going into all these, the Court 
please, I direct the Court’s attention specifically to the 

reverse side of Exhibit No. 3 which shows the deposit 

on July 15, 1942, of $20,000 to this man’s separate ac¬ 
count at the Middleburg National Bank. 

THE COURT: All right, sir. 

BY MR. DAVIS: 

Q At the time you were living on the farm with Mrs. 
Holton, did she also have an account at the Middleburg 

Bank? A She had a small account in her own name. 

Q In her own name? A Yes. 

Q I will ask you if you can identify that as her own 
separate account. A Well, I suppose T can, I 

47 have never seen it because she never let me know 
what she deposited. I guess it might be hers— 

first time I have ever seen it. 

MR. DAVIS: This was taken in connection with the 
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deposition of Mr. Dawson, if the Court please, and is 
marked Plaintiff's Exhibit No. 5, which I offer in evi¬ 
dence at this time. 

MR. BIRD: No objection to that. 

(Ledger sheet of Mary B. Holton, Middleburg Bank, 
was marked Plaintiff’s Exhibit No. 5 and received in 
evidence.) 

MR. DAVIS: I direct the Court’s attention to the fact 
that this account started in October of 1937 and was 
closed out on December 15, 1939; and the maximum de¬ 
posit over that period was $47 on September 2, 1938, and 
the lowest deposit was one of $3 on May 11, 1939. 

BY MR. DAVIS: 

Q Mr. Holton, after your removal into the District of 
Columbia, did you and your wife open up any accounts 
in any local Washington, D. C. banks? A No, only the 
Riggs Bank. 

Q Yes. I show you this and ask you if you can 
identify this as the joint savings account between you 
and your wife at the Riggs National Bank, Park Road 
Branch. A Yes. 

Q That is it? A Y’es. 

• • • • 

4S MR. DAVIS: If Your Honor please, I offer in 
evidence at this time Plaintiff’s Exhibit No. 27, 
which is Account No. P-50S56, being a joint savings ac¬ 
count in the name of W. W. Holton or Mrs. Mary B. 
Holton, opened with the Riggs National Bank, Park Road 
Branch, on March 6, 1947. 

• • • • 

SIR. DAVIS: It was opened with an original deposit 
of $2,000 and the next deposit was dated December 31, 
1947, in the amount of $10,180.75. 

THE COURT: All a joint account? 

MR. DAVIS: Yes, Your Honor. 

THE COURT: All right. 


Q Mr. Holton, I show you a check dated July 14, 
1946, payable to the order of Clyde L. Eastman, in the 
amount of $10,000, and ask you in whose handwriting is 
the date, the name of the payee, and the amount on that 
check. A It is mine. 

49 Q Your handwriting? A Yes. 

Q Whose signature is this, as the maker of the 
check? A Mary B. Holton. 

Q And do you recall what that $10,000 was for? A It 
was on the house across the street from the bank, I think. 

Q Tn other words, you loaned Colonel Eastman $10,- 
000? A Yes. 

• • * • 

Q And this check was drawn on your joint account 
at the Citizens Bank of Takoma Park, is that cor- 

50 rect? Look at it. A I guess it must be, because 

it is on that bank. 

* • • * 

MR. DAVIS: I offer this in evidence as Plaintiffs 
Exhibit No. 28. 

(Cancelled check to Clyde L. Eastman, dated July 14, 
1946, in the amount of $10,000, was marked Plaintiff’s 
Exhibit No. 28 and received in evidence.) 

BY MR. DAVIS: 

Q Was this loan to Colonel Eastman ultimately paid 
up by Colonel Eastman? A Yes. 

• • • • 

51 Q * • • where was that $10,000 ultimately 

placed for deposit, in what bank account? A I 

can’t remember that. 

O I show you this deposit, now, referring to Plain¬ 
tiff’s Exhibit No. 27, I show you the deposit dated De¬ 
cember 31, 1947, in the amount of $10,180.75. Is it not a 
fact that that is the deposit representing the repayment 
of that loan with the term interest, by Colonel Eastman? 
A Probably it is. 
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THE COURT: In what bank was that deposit? 

HR. DAVIS: On Riggs National Bank, Your Honor, 
the joint savings account. 

THE COURT: Now, were the proceeds of that check 
placed in the joint account? 

MR. DAVIS: Yes, Your Honor. 

THE COURT: All right. 

MR. DAVIS: Joint savings account. 

* * • • 

Q Now, Mr. Holton, did you and your wife ever live 
in the property at 913 Hillwood Avenue, Falls 
n2 Church, Virginia, after you purchased it, the place 
where you are living now, did you and your wife 
ever live there? A No. 

Q And for what reason, why didn’t you live there 
with Mrs. Holton? A Well, we got rent for the house 
and she wanted to still live over in Washington. 

Q She wanted to live in Washington? A Yes, and 
she got the rent money and she spent it, put it all in the 
account. 

Q After you bought the house on Hillwood Avenue, 
you rented it, is that right? A Yes, that is right. 

Q While you were living in Washington, did there 
come a time when your wife, more or less, took after you 
to invest the balance of your money? A Yes, probably 
she did. 

Q And did there come a time when you knew she was 
negotiating for the purchase of a deed of trust note that 
would pay interest or an income to you, in addition to 
the rent you were getting from the Falls Church house? 
A Yes, there was. 

Q I will show you this check, Mr. Holton, drawn on 
the Citizens Bank of Takoma Park, which is your joint 
checking account, dated August 20, 1946, payable to 
53 Realty Associates, Incorporated, and ask you in 
whose handwriting is that check? A Mine. 
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Q And for what purpose was that check written? A 
Well, I can't tell you, because my recollection is so dim. 

Q Well, I will show you this check, then: pass that 
for the moment. 

MR. BIRD: I understand you say you can’t tell, you 
don’t recollect, is that correct? 

THE WITNESS: I made it, yes. 

MR. DAVIS: Strike the last question. 

* * • # 

Q T will ask you to look at the writing in the lower 
left-hand corner of that check, Mr. Holton, and ask you 
to read it and see if that refreshes your memory. A 
Payment on a first trust note, 3236 Walbridge Street, 
X.W. That was the house down there. 

Q Having read that check, does that refresh your 
recollection as to what it was issued for? A T can’t now 
• ell you, because I don’t recollect it. 

Q Well, that is your handwriting, is it not? A It 
certainly is, sir. 

MR. DAVIS: Will you mark this. Mr. Clerk, please? 

(Cancelled check to Realty Associates, Tnc.. August 20, 
1946, for $500, was marked Plaintiff’s Exhibit No. 29 for 
identification.) 

THE WITNESS: See, I never had much educa- 
54 tion and am not very hi.crh up either in lecral ways. 

I jruess they didn’t have any free schools when I 
was younsr, just had a pay school I was sent to. 

THE COURT: Let me see the check, please, sir. 

(The check was handed to the Court.) 

THE COURT: This seems to be a payment, a month 
on a trust note, but to somebody— 

MR. DAVTS: I want to follow up with this check, the 
Court please, to show the total of $10,000 which is the 
purchase of this first note which is in suit. Realty Asso¬ 
ciates were handling: this for the Holtons. 

THE COURT: You mean they srot a commission of 
$500 for that? 
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MR. DAVIS: The total was $10,000, they paid $500 
to make a title investigation to start off with, and the 
balanee of $9,500 was paid. 

THE COURT: All right, I understand now. 

MR. DAVIS: \ offer Plaintiff's Exhibit No. 29 in 
evidence. 

* • • • 

BY MR. DAVIS : 

Q Now, I show you this check, Mr. Holton, dated Au¬ 
gust 15, 1946, drawn on the Citizens Bank of Takoma 
Park, payable to the order of Realty Associates, Incor¬ 
porated, in the amount of $9,500, and ask you in whose 
handwriting is that check. A Mine. 

55 Q And will you look at the notation in the lower 
left-hand corner and read that? A That is the 

loan on the Walbridge property. 

Q And you were making a loan on the Walbridge— 

* * • • 

Q Were you making a loan on the property at 3236 

Walbridge Street? A Yes. 

• • • • 

MR. DAVIS: Mr. Clerk, would you mark this No. 30? 

• • • • 

56 (Plaintiff’s Exhibit No. 30 for identification was 
received in evidence.) 

BY MR. DAVIS: 

Q Mr. Holton, I show you this check and ask you if 
you can identify the handwriting on that check. A No. 
Q You can or cannot? A I cannot. 

57 Q Can you identify the signature on the check? 
A Yes. 

Q Whose signature is that? A That is my wife. 

Q It is your wife’s signature. Will you take a look 
at the notation now at the wording on the lower left-hand 
corner of that check? A Yes, payment on first trust 
note 3236 Walbridge Street. 
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• • * • 

MR. DAVIS: They were buying and investing, if the 
Court please, and I direct Your Honor’s attention to that 
check dated in June, the negotiations for the investment 
were originally started by Mrs. Holton. That check was 
issued for $500 in numerals and then she spells out only 
$5. The check went all the way down to Richmond, I 
believe, and returned because it was incorrectly made out. 

• * * * 

MR. DAVIS: Mark that Plaintiff’s No. 31. 

• • • • 

MR. DAVIS: I offer this in evidence, Mr. Bird. 

MR. BIRD: Those two checks? 

58 MR. DAVIS: The two have already been of¬ 
fered, this is one now pertaining to the same deal, 
drawn by Mary B. Holton on the joint account. 

MR. BIRD: No objection. 

58 (Plaintiff’s Exhibit No. 31 for identification was 
received in evidence.) 

BY MR. DAVIS: 

Q Mr. Holton, as a result of these negotiations for 
the purchase of a first trust note secured on premises 3236 
Walbridge Street, Northwest, I show you this paper 
which is a deed of trust note— 

MR. BIRD: I am going to ask Your Honor to have 
the witness identify these things, as far as possible, with¬ 
out explanation by Mr. Davis. 

THE COURT: It is awfully hard to know just what 
to do. As long as I can’t see anything that doesn’t ap¬ 
pear irregular, it seems to me I oughtn’t to be too meticu¬ 
lous about this witness, sir. If you can point out any¬ 
thing about the material evidence which doesn’t agree with 
the attorney’s question, the Court of course will hear you. 
But as long as your objection is purely technical, the 
Court thinks he has to take into consideration the fact 
that the witness is not as rapid as he was when he was 25. 
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# * * • 

59 THE COURT: Let me see it, please. 

(The exhibit was handed to the Court.) 

THE COURT: Give me those two checks, the $500 
check and the $9,500 check, please. 

# • * * 

THE COURT: The Court thinks that while the wit¬ 
ness, of course, is subject to cross-examination and these 
papers are subject to attack, that there is prima facie 
evidence that this note was given in consideration of the 
two checks, one for $500 and the other for $9,500. 

MR. BIRD: We will concede that. Your Honor. 

60 THE COURT: Let me ask the witness a ques¬ 
tion. 

State whether or not you knew this negotiation for 
this note was going on, did you know about it at the 
time? Did you know that your wife was investigating, 
trying to get a loan for this money? 

THE WITNESS: No, I can’t remember it. 

• * • # 

BY MR. DAVIS: 

Q Mr. Holton, you have already mentioned these two 
checks, Exhibits Nos. 29 and 30, as being in your hand¬ 
writing for the purpose of a first trust note on the Wal- 
bridge Street property. A Yes. 

THE COURT: And that it was taken from a joint 
account. 

BY MR. DAVIS: 

Q And it was taken from your joint account? A 
Y’es. 

Q Now, did you ever see the note representing the 
proceeds of these two checks? A No, I can’t say I did. 

THE COURT: Now, let me, I think I can ask him a 
question that will he admissible in evidence. 

What, if any, authority did you give your wife 

61 to take that note in her own name? 

THE WITNESS: I didn’t give her any au¬ 
thority. 


THE COURT: All right. 

BY MR. DAVIS: 

Q And did you know, as a matter of fact, it was 
written in her own name until after her death? A Yes. 

Q "When did you first find out that the note on this 
Walbridge Street property was written in the name of 
Mary B. Holton? A Well, I never knew that. 

Q Y"ou never knew it? A No. 

Q Did you ever give her any instructions to take the 
note in her own name? A No, no, I did not. 

Q Did you at any time intend to make her a gift of 
this $10,000 note? A No, sir, I didn’t, it was my money 
and I didn’t give it away. 

THE COURT: How is that ? 

THE WITNESS: It was my money and I wouldn’t 
give it away, it was all I had. 

MR. DAVIS: Will you mark this note Plaintiff’s 
Exhibit No. 32? 

62 (First deed of trust note, dated August 26, 1946, 
in the amount of $10,000, was marked Plaintiff’s 
Exhibit No. 32 for identification.) 

MR. BIRD: I object to that and ask it be stricken 
out and overruled. It is parol evidence being used by 
leading questions to overcome the effects of a written 
instrument. 

THE COURT: What is your objection, sir? 

MR. BIRD: The questions have been leading and pro¬ 
duce parol evidence to overcome the written instrument. 

THE COURT: No, the question the Court asked was 
what, if any, authority did he give his wife to take the 
note in her own name, and he said he didn’t give her any. 
Then he said that furthermore that he never knew any¬ 
thing about the note being in her name exclusively. The 
Court thinks that is clearly admissible. 

The Court would like to know the relative ages of the 
persons and which one was the more vigorous, and all 
that. 
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MR. DAVIS: I was about to ask that, now. 

BY MR. DAVIS: 

Q Mr. Holton, what was the age of your wife at the 
time of her death in April 1949? A She never would 
tell us her exact age, but we figured it out she was along 
about 72 or 73. 

THE COURT: How old? 

MR. DAVIS: 72 or 73, they figured it out to be. 

63 BY MR. DAVIS: 

Q In other words, she was tw-elve or thirteen 
years younger than you? A Oh, yes, she always said 
she was fourteen years younger than I am. 

THE COURT: Well, they generally claim a little 
more than that. 

BY MR. DAVIS: 

Q And on that point, Mr. Holton, prior to the sale of 
your farm, did anything unusual happen to you in 1936 
while you were living on the farm? A Yes, I fell and 
broke my hip. 

Q Did you sustain any other injuries? A Not at 
that time. 

Q You broke your hip in 1936? A Yes. 

Q Did that affect in any manner vour ability to at¬ 
tend to your own business? A Oh, yes, I couldn’t do 
anything but lay in the cast from—I think ten weeks, 
something like that. 

THE COURT: Now, the Court would like to know if 
you have any evidence, sir, the Court would like to know 
to whose credit the interest on that $20,000 note was to 
be placed, to whose credit was it placed, the inter¬ 
est? 

64 MR. DAVIS: On this $10,000 note we have 
been just discussing? 

THE COURT: The $10,000 note, yes. 

MR. DAVIS: It was placed for collection to their 
joint account with the Citizens National Bank. 

THE COURT: All right, sir. 


BY MR. DAVIS: 

Q That is a fact, is it not, Mr. Holton? A Yes, that 
is it. 

• • • • 

(Plaintiff’s Exhibit No. 32 for identification was re¬ 
ceived in evidence.) 

• • t « 

Q Did there come a time, Mr. Holton, in March of 
1948 when you invested in another deed of trust note 
secured on D. C. property? A Y r es. 

Q And where was that property located? A I think 
it was on Oak Street. 

Q 1350 Oak Street? A I think that is it. 

65 Q I show you this note dated March 23, 1948, 
secured on Lot 91 in Square 262835, bearing the 

address of the note making at 1350 Oak Street, North¬ 
west. A Yes. 

Q For $10,000 and this note was made payable to 
Worthington Waters Holton and Mary B. Holton or the 
survivor. A Yes. 

• • • • 

Q I direct your attention to the endorsement on the 
back of this note and ask you if you can identify the two 
top signatures. A Well, yes. 

Q Worthington Waters Holton and W. W. Holton. 
In whose handwriting is that? A Mine. 

Q And the next signature underneath that, Mary B. 
Holton? A Mary B., that is right. 

Q Is that your wife’s signature? A Yes. 

Q Now, will you state to the Court the reason you 
endorsed that in blank as it appears on the reverse 

66 side of that note? A I don’t know the reason 
now. 

Q Did you at any time make a gift of that $10,000 
note to your wife? A No. indeed, I never did. 


Q And where was that note placed for collection, if 
you know now? A I wouldn’t know. 

MR. DAVIS: I offer this in evidence. 

THE COURT: During the time when these two notes 
were taken, each for $10,000, weren’t they, who was tend¬ 
ing to the business, were you tending to the business or 
was your wife tending to the business? 

THE “WITNESS: I issued instructions to tell her 
what to do, you know. My wife wouldn’t tell you any¬ 
thing. 

• * * * 

MR. DAVIS: I offer this in evidence, if the Court 

please, which indicates that on the reverse side of it, it 

was endorsed in blank by both original payees and 

stamped with a rubber stamp “Deposited for collection 

in the Riggs National Bank, Park Road Branch”, and 

then re-endorsed bv Marv B. Holton onlv. 

• * • 

• • • * 

67 (Deed of trust dated March 23, 1948, in the 
amount of $10,000, was marked Plaintiff’s Exhibit 
No. 33 and received in evidence.) 

* * • • 

Q Did you know at any time until after your wife’s 
death that she had a separate checking account at the 
Riggs National Bank? A No, I didn’t know it, she 
wouldn’t tell me anything. 

MR. DAVIS: Would vou mark this Plaintiff’s Exhibit 
No.- 

THE CLERK: 34. 

• • * • 

THE WITNESS: She would give checks in her own 
name and when it come back to the bank, she would tear 
them up, you know, wouldn’t let me see them, you 
know: and all the time she said she had everything 
straight and keeping it all right. 


MR. DAVIS: I offer this in evidence, if the 
68 Court please, being Plaintiff’s Exhibit No. 34, 
which is a separate checking account with the 
Riggs National Bank, Park Road Branch, in the name of 
Mary B. Holton only, opened on March 16, 1944. 

THE COURT: For how much? 

MR. DAVIS: $2S0, all of winch bears small deposits 
not exceeding $100. The last deposit prior to her death 
was on April 6, 1949, of $32. 

(Plaintiff’s Exhibit No. 34 for identification was re¬ 
ceived in evidence.) 

THE COURT: Now, these two notes, each for $10,- 
000, were they still existing obligations at the time of 
her death? 

MR. DAVIS: Yes, Your Honor. 

* * * * 

Q Now, Mr. Holton, after you sold the farm, did you 
also have an account at the Falls Church Bank, Falls 
Church, Virginia? A Yes, I had some money down 
there. 

Q Will you state to His Honor whether that account 
w’as a joint or separate account in your name? 

* * • • 

70 THE COURT: When was it started? 

MR. DAVIS: September 17, 1943. 

THE COURT: And w’hat w’as the initial deposit? 

MR. DAVIS: $2,500. 

THE COURT: In w’hose name? 

MR. DAVIS: W. W. Holton individually 

THE COURT: All right, sir. 

MR. DAVIS: That is sheet No. 8 and No. 9. 

Now% I offer sheet No. 10 of the same account and Mr. 
Bird’s objection is that this is not the same account, ap¬ 
parently, because it has a pencil notation in the upper 
right-hand corner “or Mary B.” We took the testimony 
the other day of Mr. Brownley, Vice-President of the 
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bank, lie could not identify that handwriting. He had no 
deposit cards or signature cards to ever show a change 
of this account from W. W. Holton to that of a joint 
account. 

THE COURT: And the testimony is in this record? 
MR. DAVIS: Yes, Your Honor, and I submit this is 
a continuation of the same account of W. W. Holton as 
expressed on Exhibits S and 9. 

• • • * 

71 Q Now, at the same time you had this account 
in the Falls Church Bank, Mr. Holton, did your 

wife maintain an account at that bank in her own name, 
the Falls Church Bank? A I don’t think so. 

• • t • 

72 MR. DAVIS: While we are on that point, Mr. 
Bird, I will offer in evidence at this time in the 

interest of continuity. Plaintiff’s Exhibit No. 12, which is 
the separate account of Mary B. Holton at the Falls 
Church Bank. 

MR. BTRD: Don’t they go along with Mr. Brown’s 
deposition? 

MR. DAVIS: They do. 

MR. BTRD: Well, why not offer the deposition, then, 
all of those records? 

MR. DAVIS: T didn’t want to withdraw the witness. 
TTTE COURT: The deposition would be part of the 
record, anyhow, wouldn’t it? 

MR. DAVIS: Yes, it is part of the record. 

(Ledger sheet of Falls Church Bank, Mary B. Holton, 
was marked Plaintiff’s Exhibit No. 12 and received in 
evidence.) 

• • • • 

0 Mr. Holton. I hand you now a series of 18 checks 
and ask vou to examine them and tell me in whose hand¬ 
writing those checks are. A These are mine so far, I 
see: every one of them is mine. 
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• • • • 

73 MR. DAVIS: Would you mark this entire group 

of 18 cheeks as the next Plaintiff’s Exhibit? 

• • • • 

Q Mr. Holton, I notice that the first two of these 
checks are on the Middleburg Bank; the first one being 
made payable to your wife in the amount of $10, 

74 the second in the amount of $50, the next eleven 
checks are all payable to your wife and are each 

in the amount of $50 and are drawn on the Falls Church 
Bank; the last five are on the Citizens Bank which in¬ 
volves your joint account, and are all made payable to 
your wife, the first three on the Citizens Bank being in 
the amount of $50 each, the fourth in the amount of $65, 
and the fifth in the amount of $58. Do you have any 
independent recollection at this time as to what those 
checks were issued to your wife for? A I can’t say 
what it is. 

Q Well, when she needed money, where would she get 
it from? A She asked me for a check, you know, for 
so much. 

Q She asked you for so much? A Yes. 

Q And vou would write out a check accordinglv? A 
Yes. 

MR. DAVIS: I offer this entire group in evidence. 
No. 35. 

(Group of 18 checks was marked Plaintiff’s Exhibit 
No. 35 and received in evidence.) 

• • • • 

Cross Examination 
BY MR. BIRD: 

Q Mr. Holton, you gave your deposition in this 

75 case up on Harvard Street, did you not? A I 
guess I did. 

Q And as I understand, you married your second wife 
in 1919, lived with her continuously until the time she 
died, is that right? A Yes. 
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Q Lived together all the time, with Mary B. Holton, 
from the time you married her until the time of her 
death! A Yes. 

Q Now, you sold a farm over there in Virginia? A 
Yes. 

Q And this was a dairy farm, was it? A Y’es, sir. 

Q And you sold milk, didn’t you? A Y"es. 

Q And at the time you sold it, you had stock on it? 
A Oh, yes. 

Q And equipment? A Yes. 

Q Sold all that. And from 1936 until 1942, when you 
sold it, you were crippled? A Yes. 

Q And who took care of the farm when you were 
crippled? A Well, my wife’s brother was there and— 
Q That is all I am asking you, who took care 
76 of the farm. A Well, nobody take care of it, my 
wife’s brother run the dairy and that is all we had. 


Q And what was his name? A His name was Ben. 

Q Could Mrs. Holton cook, did your wife do the 
cooking? A No, she didn’t cook, sometimes we had a 
woman that cooked for us. 

Q Who milked the cows? A Ben and a boy there. 

Q Did your wife milk the cows, too? A No, might 
as well say, while I was down there, he swiped 18 or 20 
cows and calves, never got anything for them. 

• • • # 

Q You were there all the time, were you not? 
77 A Yes, I was in the house in a cast. 

Q And that was when you were in a cast, is 
that right? A Yes. 

• # • * 

Q Do you have any relatives? A None living, 
all my people are dead. 

• • • • 


78 
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Q At the time you sold the farm, did you have any 
living? A No. 

Q You went to Mount Airy, Maryland, and lived with 
her people, is that right? A Yes, for the summer, you 
know. 

Q Then, that fall you went to Florida, didn’t you? 
A Yes. 

Q Now’, during all this time, you were crippled, 

79 weren’t you? A Yes. 

Q Couldn’t walk? A Sure. 

Q Your wife took care of you? A Yes. 

Q And she arranged for the transportation? A No, 
I arranged, myself. 

Q Now’, when you bought your tickets to Florida, did 
you get the tickets? A No, I didn’t get the tickets, my 
wife’s brother took the money and got the tickets. 

Q Did you write a check for that? A Yes. 

Q And your wife accompanied you to Florida? A 
Yes. 

Q And have you been able to w-alk at any time since? 
A Oh, just about like I am now’. 

Q While you were in Florida, your wife had to take 
care of you, didn’t she? A I suppose so, w r e lived in an 
apartment together. 

Q Now, Mr. Holton, the time you signed these mort¬ 
gages that are in evidence here, your wife signed those, 
too, didn’t she? A I can’t tell you now. 

80 Q Don’t you know, as a fact, she had to sign 
them? A I thought she did. 

Q Well, now, when you borrowed the money from the 
Land Bank in Baltimore, you gave a mortgage in Oc¬ 
tober, 1933, W. Walters Holton—by which name as well 
as by the name of W. Waters Holton he is sometimes 
knowm and called—and Mary B. Holton, his wife. She 
joined with you in that mortgage, didn’t she? A Yes, 
I guess so. 
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* • • * 

Q You couldn’t have had the money without, could 
you? A No, I guess not. 

Q Did you give any of that money to your wife or 
set any of it aside? A She was to get it all when I 
died. 

Q She was to get it ail when you died? A Uh-huh. 

• • * • 

81 Q And then when you sold this property in 
1942 to these Furnesses, your wife joined in that 
deed, did she not? A Yes. 

Q Signed it? A Y’es, had to sign it. 

Q Did you set aside any money for her at that time? 
A No, indeed, she had none and she wasn’t entitled to it. 

• • • • 

S4 Q * * * Now, with regard to the money re¬ 
ceived at the time of sale of the Virginia property, 
you had a $20,000 payment from the Furnesses. It was 
deposited in the bank at Middleburg, was it not? A 
Yes, I think so. 

Q Now, do you know whether or not this is the de¬ 
posit slip that Mr. Davis produced— A I don’t know. 

• • • • 

86 (Deposit slip of Middleburg National Bank, 
dated July 15, 1942, was marked Defendants’ Ex¬ 
hibit No. 1 and received in evidence.) 

# # • • 

87 Q Now, I show you a check dated July 18, 1942. 
Is that signed by the name “Mary B. Holton”, is 

that your wife’s signature? A I think so. 

Q That is on the Middleburg Bank? A I think it is. 
Q And this was among your papers and effects? A 
It is for $15. 

Q She wrote checks on the Middleburg National Bank 
account as of this date, 1942? 


THE COURT: Didn’t she have an account there of 
her own? 

MR. BIRD: It was closed in 1939. 

THE COURT: What is that date? 

MR. BIRD: July 18, 1942. 

THE WITNESS: Yes, she made the check, all right. 

MR. BIRD: I offer this cancelled check as De- 
8S fendants’ Exhibit No. 2. 

• • • • 

Q Now, I show you a card, purporting to be Citizens 
Bank of Takoma Park, Maryland. A Yes. 

Q I ask you, is that your signature on there? A 
Yes; yes, made the same time we deposited the money 
there in the joint account. 

Q That is the joint account. Did you go with your 
wife at the time this was made out? A Yes. 

Q Your wife was present? A Yes. 

Q You were at the bank? A Yes, that was in May. 

• • • • 

90 MR. DAVIS: We concede that. 

MR. BIRD: It is the Maryland law in com¬ 
pliance, saying how they operate. 

MR. DAVIS: We concede all of that. 

MR. BIRD: As a matter of fact, I did obtain it from 
the bank and there is a witness out here now, or sup¬ 
posed to be, I wanted to ask Mr. Holton about it. That 
is in addition, the language on this card is not on the 
ledger sheet. 

(Signature card of Citizens Bank of Takoma Park was 
marked Defendants’ Exhibit No. 3 and received in evi¬ 
dence.) 

BY MR. BIRD: 

Q You know Mr. Clyde Eastman, do you? A Yes, I 
met him, ves. 

Q When did you first become acquainted with him? 
A When I bought a house in Falls Church. 
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Q Did you go over there to see the house at all? A 
I think I did go over; I couldn’t walk very well, but I 
think I made it over there. 

Q And when you negotiated for that house, did you 
have an attorney to represent you? A No. 

• • • • 

93 Q Now, you do remember making out a check 
for $10,000 to Mr. Eastman? A I guess I did. 

Q And your wife signed that check? A I don’t 
think she signed it. 

Q Is that her signature on it? 

• • • • 

Q Here is the original, marked Plaintiff’s Exhibit 
No. 6. A Yes, I made it out and my wife took it up to 
the bank to Mr. Eastman. They had an office right next 
to the bank, Eastman did, I think in connection with the 
bank, I am not sure. 

Q Now, was Mr. Eastman ever over at vour apart¬ 
ment in Washington? A I don’t think he has ever been 
there. 

94 Q You don’t recollect? A No, I do not. 

• • # * 

95 Q And this check known as Plaintiff’s Exhibit 
No. 8, $9,500, that is made out entirely in your 

handwriting? A Yes. 

• • * • 

Q You see, Mr. Holton, it says down here in the cor¬ 
ner, “Payment on first trust note.” A Well, I can’t re¬ 
member anything about it. 

Q You can’t remember anything about it? A I think 
it is all right. 

Q You were making out all the checks, were you not? 
A Yes: I thought she had everything straight, but come 
to find out I signed checks that I don’t know what she 
did. 


Q Now, there is no question just now, Mr. Holton. I 
show you a stack of checks here, drawn on the Middle- 
burg National Bank. 

MR. BIRD: I count these as 73 checks all signed by 
Mr. Holton, ranging from telephone bills to $2,500. I 
just offer them as a group. 

# ♦ • • 

96 MR. DAVIS: Yes, milk bills, electric bills, pay¬ 
ments of utilities, different purchases that they 

made. We concede this testimony is, up to the time he 
moved away from the farm, he did all of the check writ¬ 
ing. 

* * * • * 

97 Q You were writing practically all the checks 
in 1942 and 1943, were you not, Mr. Holton? A 

I think I was. 

MR. BIRD: T offer this group as Defendants’ Exhibit 
No. 4. 

(Group of 73 checks was marked Defendants’ Exhibit 
No. 4 and received in evidence.) 

• * * I have a group of checks here in 1945 continuing 
through 1947. Mr. Davis, I will ask vou to look at them. 
(The checks were handed to Mr. Davis.) 

BY MR. BIRD: 

Q There are 79 dated from June 15, 1945 through 
February 17, 1947, appearing to be all in your handwrit¬ 
ing drawn on the Falls Church, Virginia, bank. At that 
time, were vou writing oracticallv all of the checks? 
A T think T was, but T can’t write my own name now. 

Q T beg your pardon? A I say I can’t write my 
own name now. 

Q I see. 

9S MR. BIRD: T offer this as an exhibit for the 
defendant. 

MR. BIRD: If the Court please, I must, as a matter 
of procedure, object to the admission of a series of 79 
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checks in evidence, primarily upon the ground of mate¬ 
riality, secondarily due to the fact they antedate the 
direct issues of this fact, and for the third reason that— 

THE COURT: One of these mortgages was taken in 
1946 and the other in 194S, wasn’t it? 

MR. DAVIS: That is correct. 

THE COURT: Some of these checks are 1947, as I 
understand. 

MR. DAVIS: He can ask the direct question of Mr. 
Holton handling financial matters of the family, but in 
the event of any appeal on this case for either side, it 
would be almost a Herculean task to duplicate one series 
of 79 checks payable to the telephone company, the elec¬ 
tric light company, that have no bearing at all on the 
issues. Mr. Bird issued a notice to produce all cancelled 
checks pertaining to all the bank accounts that may be in 
issue, upon Mr. Lynn. Mr. Lynn brings them dowm and 
hands them to him. Now, he is offering them in evidence 
as part of the defense case on issues which clearly go 
outside the scope of the direct examination. 

As I say, my fundamental objection is as to the mate¬ 
riality, and secondarily, the task of incorporating 79 
specific exhibits as exhibits in this case. 

THE COURT: I think it is better for the Court 

99 not to disclose the reasons why the Court thinks 
they are admissible, because what he is trying to 

show, if he can, is that through 1947 this witness was 
alert and perfectly capable of knowing exactly what was 
going on and probably there was nothing he didn’t know 
about. Now, how far this goes to establish that, is a dif¬ 
ferent proposition: but I don’t see how I can stop him if 
he wants to do it. 

MR. DAVIS: Very well, Your Honor. 

• * * • 

100 Q Then, you have a niece by marriage named 
Petena Knott— A Yes, I think so. 
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Q —who got married? A Yes. 

Q And you assisted her husband when they got 

101 married? A Assisted her? 

Q Petena Knott. A Yes, she is Ben Belt’s 
daughter. 

Q I see. Now, the relationship to the Belts at that 
time was cordial, was it, at that time? A Surely, yes. 

• • • • 

Q Petena Knott was related to your wife, your wife’s 
niece? A Yes. 

Q And when she got married, you made a gift to her 
husband, didn’t you? A Not to her husband, I made it 
to her. 

Q To her? A I think it was $1,075. 

Q You helped them get a house in Annapolis? A 
Over between Annapolis and Baltimore. 

Q And your relationship at that time toward your 
wife’s people was cordial? A Yes. 

102 THE COURT: He said that one brother wasn’t 
so good, he got nine cows and calves from him. 

MR. BIRD: Your Honor, I am sorry, that is in the 
case. 

THE COURT: He said the other five didn’t do much 
when they got there. 

• • • • 

Q And you don’t recollect at all when your wife had 
an inheritance from her father? A No, indeed. 

Q Put it in the farm? A Never heard of it? 

Q Never heard of it? A No, indeed. If she ever got 
it, she didn’t give it to me and she didn’t put in the 
bank. It is a damned lie. 

• • • • 

105 Q Do you know a Mr. Clinton W. Eggleton, 
real estate man? A Yes. 

Q When did you know him? A I knew him yester- 
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day, he come in and spoke to me. 

106 Q Just knew him yesterday? A Yes; I have 
known him before, you know. 

Q I beg your pardon? A lie showed my wife’s prop¬ 
erty vou know. 

Q Did you remember him being at your apartment 
on Harvard Street ? A Y~es. 

Q How many times was he there? A I can’t tell you 
exactly, two or three times, probably. 

Q And what was his business? A Real estate. 

Q Did he have business with you? A With my wife, 
I guess. 

Q Did he talk with you about real estate? A No, I 
don’t think he talked to me about real estate. I had a 
spell of sickness and I couldn’t talk to anyone. 

Q You didn’t talk to anyone? A No. 

* • • • 

107 Q * * * Did you have a conversation with your 
wife, ever, with regard to which one of you would 

outlive the other? A Oh, no, she thought she would 
outlive me, you know. The way I felt I wish I had died, 
I’d just as leave be dead as be in arguments like this, 
you know. 

• • * # 

Q You say that she thought she would outlive you? 
A I think so, yes, indeed. 

Q Did you agree with her? A No, I didn’t feel like 
anything, I thought if I died, it would have been all right 
because I was so bad off and hip broken. 

Q Well, what did you say and what did she say 
about that? A Oh. generally man and wife, you know, 
just talking, but I can’t remember anythink like that now. 
Talking so much about doing business, you know, she 
gives checks and when they come back she’d destroy 
them. I’d never get to see them and didn’t know 

108 what she was doing. 

Q Did the mail come to your apartment house? 
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A Yes. 

Q Every day? A Every day. 

Q And bank statements would come? A Yes. 

* * • • 

Q Now, these checks that I have shown you, where 
were they kept, these cancelled checks on the Mid- 

109 dleburg Bank of 1942 and 1943? A My adopted 
daughter took care of all those checks, packed 

them away in the house. 

Q When did she keep track of them? A Oh, ever 
since I got crippled, I think. 

Q You got crippled in 1936? A Yes. 

Q Did they come to you at Harvard Street, some of 
them? A Yes. 

* • • • 

Q And would she be at Harvard Street when the 
mailman would come? 

MR. DAVIS: How would he know that, if the Court 
please. I object. 

THE COURT: "Was who there? 

MR. DAVIS: "Was his adopted daughter there 

110 when the mailman came. 

THE WITNESS: I don’t know, probably she 
was. I didn’t see the cancelled checks. I didn’t know 
how anything was going, I asked her about it and she 
said don’t worry about it, she had everything straight. 

* # • • 

Q You didn’t see the cancelled checks? A No. 

Q Now, when you would write out a check, would you 
see a check book? A I didn’t write any out, I couldn’t 
do it. 

0 I beg your pardon? A Got so I couldn’t write. 

Q In 1947? A Probably I wrote them, made them 
out. 

Q And in 1948, were you writing? A Probably I 
did so, I might. 
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Q Now, did you make out an income tax, Mr. Holton, 
Federal income tax? A I think the check you shown 
me there, where I paid it. 

• • • • 

113 Q Mr. Holton, do you know a P. M. Smoot, an 
auditor? A No, I don’t. 

Q Now, I show you what purports to be in this file, 
certified from the Internal Revenue Bureau, a copy of 
your income tax return for the year 1947, I can’t read the 
date in March of 1948. I will ask you to look at this 
bottom line here and I ask you if that is your signature. 
A Yes, that looks like it. 

Q Now, you don’t know Mr. Smoot? A No, I don’t. 
Q And do you recollect the making of this in- 

114 come tax return? A I can’t say I do, I don’t 
remember it at all. 

Q Well, at that time, is it not a fact that you had 
income for the year 1947? A I don’t know where it 
come from, I didn’t have no income. 

Q Did you have rent from the house in Falls Church? 
A Yes. 

Q And that is the onlv income vou had listed? A 
Yes. 

Q And that was $605? A I don’t know what it is, 
now. 

Q Net. This is your income tax return for that year, 
is it not? A I don’t know, I know that is my signature 
and my wife’s, too. 

Q And you don’t know Mr. Smoot? A No, indeed. 

Q Mr. Smoot, the auditor? A No, I don’t. 

MR. BIRD: I would like to offer this copy of income 
tax return for 1947, dated March, I think it is 1, 1948, 
signed by W. Waters Holton, in evidence. It is part of 
the court record. 

MR. DAVIS: May the statement also show it 

115 is a joint return signed bv Marv B. Holton also. 

MR. BIRD: Yes. 


i 


ME. DAVIS: No objection. 

• * * • 

118 ME. BIED: I want to ask him now what is 
his recollection about the property down on Wal- 

bridge Place, the investment down there. 

BY ME. BIED: 

Q What became of the interest on that, Mr. Holton? 
A I think it was deposited to my wife at Eiggs 

119 Bank, best of my knowledge. 

THE COUET: Sir, sent to the Eiggs Bank 
and credited there? 

THE WITNESS: It was supposed to be mine, but I 
don’t know what she did with it. 

THE COUET: Would the reporter please read the 
answer? 

(The answer was read.) 

ME. DAVIS: I think the witness is confused, he is 
referring to the second note now, Your Honor; that is 
the one deposited to the Eiggs Bank, the 1948 note. 

THE COUET: Yes, proceed. 

* * • * 

124 Q Mr. Holton, you knew at the time you sold 
this property in Virginia that your wife had a 

dower interest in it? A No, she didn’t have anything. 
THE COUET: He has testified to all that, sir. 

THE WITNESS: I had to pay for bills she had 

125 made before she ever got married. 

THE COUET: Sir? 

THE WITNESS: I paid for bills on her account 
before she married. She never had a dollar. 

BY MB. BIED: 

Q Now, after you sold the farm, you went to Mount 
Airy, Maryland, that was the home of—that is where 
Ben Belt had lived, wasn’t it? A Yes, that is it. 

Q And that was his widow? A Yes. 
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Q After he died, you went and sold the farm and went 
over to live with his widow? A Yes. He is dead, too. 

THE COURT: Sir? 

THE WITNESS: He is dead, too. She had six broth¬ 
ers and I never knew she had but one, come to find out 
she had six. There’s five living and there’s only one 
living out of the States. 

THE COURT: All right. 

126 THE WITNESS: He was a parasite, too, they 
all come over there to get something to eat. 

THE COURT: Sir? 

THE WITNESS: I think they all come to my house 
to live and get something to eat. They brought their 
uncles and their aunts. 

MR. BIRD: I think this is all of this line, Your 
Honor, it is entirely improper and I move it be stricken 
out. 

THE COURT: It is important for this reason: You 
are asking him about her interest in the dower and he 
has said that he paid bills of hers before he was married, 
and he also says, as I understand it, that to a great or 
less extent he has helped support members of her family. 
The Court thinks that is material; that is, it is not im¬ 
material. 

BY MR. BTRD: 

Q Now, you knew Mr. Eggleton, you said you met him 
out in the hall here today? A Yes, he is a real estate 
man. 

Q Did he ever come to your house on Harvard Street, 
the apartment? A Yes, I think he has been there. 

Q How many times? A Now, I can’t say that, once 
or twice, maybe three times, I don’t know. He is out to 
sell property, you know. 

127 0 Did he ever sell you any property? A No, 
I don’t know whether he sold me the Oak Street 

property, T don’t know. 
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Q You really don’t remember? A No, I don’t re¬ 
member. There’s several real estate men there. 

Q Did you ever go out with him to look at property, 
out in his car? A No, indeed, I can’t go. 

Q Did he come there and talk to you in the apart¬ 
ment? A Yes, talked to my wife, mostly. 

Q Your wife talked to him; do you know whether she 
went out to look at property? A Oh, yes, she went all 
over Washington. 

Q Did you authorize her to go out and look at prop¬ 
erty? A I told her to go ahead, if she invested the 
money in some property she’d get some interest out of it 
to live on. 

Q You told her that? A Yes. 

Q And she did that, didn’t she? A I guess she did, 
she went out every time: every time he come around 
there, she went with him to see a piece of property. 

* • • * 

130 MR. BIRD: I will ask you, did there come a 
time when you thought it would be a good idea to 

have some income? 

THE WITNESS: Everybody has to have an income; 
always in favor of that, everybody has to have an income. 

• * # # 

131 Q Mr. Holton, did you get in touch with anyone 
about making some investments, putting this money 

to work for vou? A I don’t recollect anvthing like that. 
I don’t recollect ever seeing anvbodv to talk with them, 
T was a cripple and didn’t get out at all. 

Q I will ask you, was that because of the fact that 
your wife had this investment from the Walbridge Street 
house and the Oak Street house? A Yes. 

132 Q And your money was at work? A Yes. 

Q And you knew that at the time? A Yes. 

Q You knew that your wife had those investments? 
A Well— 
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THE COURT: I don’t know whether that is a fair 
wav to put it. 

BY MR. BIRD: 

Q I ask you, did you know your wife had those in¬ 
vestments! A Yes. 

MR. DAVIS: I object to the form of the question. 

THE COURT: I think the form of the question is 
misleading, yes, sir. You can ask him whether he knew 
his wife had taken the investments in her own name, if 
vou want to ask him that. 

BY MR. BIRD: 

Q Did you know that your wife had those investments 
in her own name? A I don’t think so, that I know of. 

THE COURT: Sir? 

THE WITNESS: I don’t think so, I don’t think they 
had it in her name, the interest on the payments came 
and it was put in my account, I think, I never got to 
see them. 

THE COURT: Did you authorize vour wife to 
133 make these investments in her own name alone? 

THE WITNESS: No, no, not in her own name, 
in joint, all the way through. 

THE COURT: All right, sir. 

BY MR. BIRD: 

Q Mr. Holton, you did know they were in her owm 
name, did you not? A No, I did not. 

Q You told her to go out and invest the money, didn’t 
you? A Well, probably if we had property, we’d get 
some interest or something on it. 

THE COURT: How is that? 

THE WITNESS: I told her she could invest it in 
some propertv where we could get the interest on it. 

THE COURT: Yes. I see. 

BY MR. BIRD: 

Q And you knew that she did have that done, did you 
not? A Yes, T suppose she did have. 


Q Now, isn’t it a fact, referring to page 50, you 
were asked this question: 

“Did you contact anyone about making some invest¬ 
ments, putting this money to work for you?” 

MR. DAVIS: You have asked that question twice, Mr. 
Bird. 

134 BY MR. BIRD: 

Q I am asking this, to which you answered: 
“No, I did not. My wife had some first mortgages 
on property, and she had this Walbridge Street house 
and the Oak Street house. 

“Q And you had the Falls Church house? 

“A Yes, that is right.” 

Is that correct? A Well, interest come to the Takoma 
Park, Citizens, but the other "was sent and credited in 
the Riggs Bank. 

Q What I mean is, at that time, you didn’t contact 
anyone about making any investments or putting this 
monev to work for vou, as vou sav vou did not? A Yes. 

Q Your wife had—“My wife had some first mortgages 
on property—” A Yes. 

Q You knew that? A Yes. 

Q That is why you didn’t have to get in touch with 
anyone? 

THE COURT: I know, but did you know r they were 
in her name alone? 

THE WITNESS: No, I did not. 

THE COURT: That is the question, sir. You 

135 mustn’t ask catch questions, because you must ask 
questions that this witness will understand. 

• • • • 

Q Now, you didn’t know*, you say you didn’t know Mr. 
Francke at all before your wife died? A No. 

Q But after your wife died, you met him? A Yes. 

Q How* did you meet him? A Went up to his office, 
there was a man named Wade, said he knew’ a good 
lawyer and w’alked around there with him. 
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Q Then did you tell Mr. Francke and Mr. Lynn all 
about the situation? A Yes, I think I did. 

Q And what did they do, did they come up to your 
house? A Yes, they’ve been up to my house. 

Q Your wife didn’t leave any will? A No, she didn’t 
leave any will. I made a will and left everything to her. 
THE COURT: You did what? 

THE WITNESS: I made a will and left everything 
to her, and she died and of course the will was no good. 

# • * # 

136 Q Then, who came to your apartment with you, 
Mr. Francke or Mr. Lynn? A Both of them 

have been over there. 

• • * • 

Q And did you have your papers there, then? A 
What papers? 

Q Checks, bank books. A Yes, I guess I had them, 
yes. 

Q They had been there all the while? A I don’t 
recollect showing them anything, any statements, but 
probably I did. 

Q Where were they kept? A In an old desk there 
in my room in the apartment. 

Q Cancelled checks? A Yes. 

Q Bank statements? A Yes, I think so. 

Q All these that are here today in court? A Yes, I 

think so. 

Q All those were there in the apartment? A Yes, 
there were thousands of them and we burned them up, 
you know. 

137 Q Had they been there a long time? A Yes. 
Q Then, you discussed it with Mr. Francke and 

Mr. Lynn? A Yes, I did. 

• • • • 
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Q Well, did you do anything about having an admin¬ 
istrator appointed? A At that time, no. I left it in 
Mr. Lynn’s hands. 

Q Put everything in Mr. Lynn’s hands? A I think 
so. 

Q Told him ail about all the facts? A Yes. 

Q Did he ask you questions? A Oh, yes. 

• • • • 

138 Q I will show you a petition here in Adminis¬ 
tration Case No. 73132, I will ask you, is this 

your signature? A Yes. 

MR. DAVIS: Mr. Bird, in the interest of time, that 
is a record of the court. We will submit the entire record 
without formal proof of every entry, if you care to 
quote from any part of it. It is the administration 
record, is it not? 

MR. BIRD: Part of it. 

MR. DAVIS: Part of it, it is all the administration 
record. 

BY MR. BIRD: 

Q You went all over the facts with Mr. Francke and 
Mr. Lynn? A I think so. 

Q And you swore to this petition as the truth? A 
I don’t know*. 

Q In that you listed your wife’s assets and her debts? 
A She had plenty of debts, I know’ that. 

THE COURT: What did you say, sir? 

139 THE WITNESS: She had a whole lot of debts, 
but she didn’t have any money. 

BY MR. BIRD: 

Q Had doctors’ bills. Emergency Hospital bill, Lee 
Funeral Home, Dr. Barnett, Kann Sons, $778 worth 
of debts? A Uh-huh, I paid $660 burial expenses of 
my w’ife. 

• * • • 
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Q You listed your wife, at that time, at the time you 
swore to this petition of May 13, 1949, as having assets 
of $5S0 in the Higgs Bank and a note, face value, $10,000? 
A I don’t know anything about that. 

THE COURT: What is the date of that, sir? 

MR. BIRD: It is sworn to on May 13, 1949, it is 
filed May 17, 1949. 

BY ME. BIRD: 

Q Then you were appointed administrator, were you 
not? A I think so. 

Q Then did there come a time, Mr. Holton, when 

140 you filed an amended petition in which you claimed 
there was an additional amount of another note of 

$10,000 belonging to your wife? A It didn’t belong to 
her, she never had a dollar. 

THE COURT: Sir? 

THE WITNESS: I don’t think she ever had a dollar, 
I don't know where she got $10,000 from. 

BY MR. BTRD: 

Q You swore to this on the loth day of June, 1949? 
A In the affidavit? 

Q Yes. A It must have been. 

Q Yon gave an additional bond? A No, I don’t know 
anything about that. 

Q Now, these notes, one note was in the Riggs Bank, 
was it not? A Ye?, that is on the Walbridge house, 
wasn’t it? 

Q And another note was over in Maryland, wasn’t it? 
A No, never had any note over there. 

Q I beg your oardon? A We didn’t have any note 
over in Maryland. 

Q Where was that note, the Walbridge note, the Wal¬ 
bridge Place note? A That was at Takoma Park. 

Q That is what I mean, there -was a note over 

141 in Takoma Park, wasn’t there? A Yes. 

• • • • 


Q In your individual capacity, did you claim those 
notes from the banks? A When the interest come in, it 
was credited to my account there, credited to our joint 
account. 

Q Did you ask the bank to turn that note over to you, 
individuals? A No. 

Q The Takoma Park Bank? A I don’t think so. 

Q Did you ask the Riggs Bank to turn that note that 
it had over to you, individually? A I can’t remember 
that, either. 

Q Did you talk it over with your attorneys? A No, 
I did not. 

0 Do you know whether or not they refused to give 
up possession of the notes until there was an administra¬ 
tor appointed for your wife’s estate? A Yes. 

Q And then did you have your letters of ad- 

142 ministration presented to the banks with a demand 
for these notes to be paid to you as administrator? 

A No, I don’t recollect that, I don’t recollect it. 

Q Now, you understand that being the husband of 
Mrs. Holton, Mary B. Holton, that you are entitled to 
have the money that is in her estate? 

* • * • 

THE WITNESS: Yes, of course I know, the same 
wav the other way. 

BY MR. BIRD: 

Q And you also get a commission from being adminis¬ 
trator, for taking care of the estate? A T don’t know 
anything about that. I never got anything. 

* • • • 

143 Q You understand you get a commission for 
being administrator of the estate? A I haven’t 

got it yet, you might ask my attorney, he can tell you 
better, he understands it better than I can. 

Q Well, the reason you filed this petition to have 
vourself appointed administrator was so that you could 
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receive half of what your wife left, was it not? A Well, 
probably I did, but my attorney did it, I can tell you 
that, I don’t know anything more about it. 

Q Now, later on I believe you had Mr. Davis employed 
in addition to Mr. Lynn and Mr. Francke? A Yes. 

Q Did you engage Mr. Davis? A No, I don’t think 
I did. 

Q Do you know who did? A No, I don’t. 

Q You know that your attorneys did get the note from 
the Takoma Park Bank? A Yes, I guess I know it. 

Q And you know they got the money and the note 
out of the Riggs Bank, don’t you? A Yes. 

Q And since they have recovered that money, you 
have had an advance from the funds, have you not, 
144 didn’t thev get vou $1,500 from the estate? A I 
think so. 

Q While this suit was pending. 

MR. BIRD: I submit, there is the file, Your Honor, 
that shows those matters, that he has received the $1,500 
advance. 

THE COURT: All right, sir. 

MR. DAVIS: The $1,500 Mr. Bird now refers to, is a 
partial distribution under order of this court. 

THE COURT: Why, of course, I understand that. 
151 Q Mr. Holton, when you lived at the Harvard 
Street address— A Yes, T lived there. 

Q —that was after you came back from Florida? A 
Yes. 

Q Then did you take trips to Mount Airy with your 
wife? A Yes. 

* • • • 

Q How often? A Oh, I don’t know, once a month 
we’d go up there and I paid my board up there, too, when 
I stayed there. 

Q That was with Ben Belt’s widow? A Yes. 

• * * • 
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152 Q Who paid the rent for the apartment house? 
A I did. 

Q How did you pay that, by check? A Yes. 

* * * • 

Q Did you take a check down to Mr. James? A Yes, 
I did, or he’d come up there and get it or I’d take it down 
to him. 

Q Did you go up and down the steps? A About 
once a day, sometimes I couldn’t make it very well. 

• * • • 

154 Q Now, do you remember the name of your 
second wife’s father? A Yes. 

Q What was his name? A Townsend, T think, Town¬ 
send W T orth Belt. 

* * * • 

Q And did he leave a will? A Yes, T think he did. 

* * * • 

Q And did she receive a legacy under his will? A I 
heard about it but she never got any legacy that I had 
known of, she never had anything. 

• • * * 

155 0 And were you interested to know whether 
your wife would get what was coming to her under 

this will? A I never paid any attention to it, because 
it was none of my business, I think he left her a thousand 
dollars, I thought, but I never heard of them getting 
anything. 

Q You weren’t interested to know whether your wife 
would get anything or not? A Yes. if she ever got it, 
T didn’t see it. She never put it in the bank, as I know 
of. 

Q You don’t know what became of it? A No, her 
brother was the administrator over there at Frederick, 
Maryland. 

• t • • 
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156 BY MR. DAVIS: 

Q Mr. Holton, the apartment house at 1420 Har¬ 
vard Street, on what floor of that building did you and 
your wife lh’e? A Second floor. 

Q And is that a walk-up apartment or an elevator 
apartment? A Walk-up. 

Q Walk-up? A To get up you have to walk. 

Q Did each apartment owner have a mailbox in 

157 the lobby or was mail delivered directly to the 
apartment? A No, a mailbox. 

Q Mailbox in the lobby? A Yes. 

Q Who would get the mail addressed to you and your 
wife? A Sometimes I’d get it, if I could make it down¬ 
stairs, otherwise probably she would. 

Q Who got it most of the time? A Well, I wouldn’t 
say which, probably I did, I don’t know. 

Q Now, who is Petena Knott? A That is my wife’s 
niece raised on my place and born on my place, and I 
give her over a thousand dollars to pay a first mortgage 
on her place in Maryland. I don’t know what she ever 
done with it. 

Q Was that a loan or a gift by you? A A gift. 

Q You gave that to her? A Yes, because she didn’t 
have anvthing. 

v C. 

• • • • 

158 0 Now, Mr. Holton, when Mrs. Furness paid off 
the farm mortgage on Waverly Farm in 1946, I 

believe you have already testified that you placed that 
money, $25,000 plus the interest, in the Citizens 

159 Bank of Takoma Park? A I think I did, yes, sir. 

Q Prior to that time, did vou have any bank 
account at the Citizens Bank in Takoma? A No, not 
before that. 

Q Whose idea was it to deposit that money in the 
Citizens Bank? A Well, my wife’s sister-in-law, whose 
cousin is Joe Carr who is cashier of the bank. 

• • • • 
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Q Do you recall being at a birthday celebration at 
the home of Anna Unklesbee several months before your 
wife’s death, in the early part of 1949? 

• * • * 

160 A No, it wasn’t no anniversary, some man put 
up a dinner and showed her how to cook, he was 

selling aluminum. 

Q You were present at that dinner, were you? A 
Yes. 

Q Was Joseph Carr present at that dinner? A Yes, 
he was there and his wife, too. 

Q At that time did you have any conversation with 
Mr. Carr relative to the status of these two deed of trust 
notes? A Yes, I had and he was to phone me the next 
day and he never did phone me. 

Q Never did phone you? A No, sir. 

THE COURT: Now, those were the two $10,000 notes? 
MR. DAVIS: Yes, Your Honor. 

THE COURT: All right. And who was the man who 
was to phone him? 

MR. DAVIS: Joseph Carr, cashier at the Citizens 
Bank, who was a cousin to his wife. 

THE WITNESS: Not my wife, it was her brother’s 
wife. 

• * • * 

Q Now, Mr. Bird has asked you about a sale of 

161 a Falls Church home. A Yes. 

Q You never actually sold that property, did 
you? A I ordered it transferred over to my daughter. 

Q In other words, it was merely a transfer of title 
from your own name as the survivor of your wife, to 
Mrs. Noble as a straw party? A That is right. 

Q And she in turn deeded it back to you and your 
daughter, your adopted daughter, as joint tenants? A 
That is right. 

THE COURT: As the Court understands it, that was 
not done until after his wife’s death. 
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MR. DAVIS: Two months after his wife’s death. 

THE COURT: Yes, that is right. 

THE WITNESS: I was afraid the Belts might get 
ahold of that, they took everything else they could get 
their hands on. 

# * • • 

1G5 BY MR. DAVIS: 

Q Now, with reference to this alleged inherit¬ 
ance that your wife is supposed to have received from 
her father’s estate, you say that you had heard it was 
around a thousand dollars? A Yes, all the children 
was left a thousand dollars apiece, you know. 

Q That would be your wife and her six brothers? A 
Y~es. 

Q They got approximately $1,000 apiece? A Yes— 

THE COURT: Just a minute. You hadn't finished? 

THE WITNESS: Because I never saw any money. 
She never got a check. If she had, probably she’d put 
it in the bank, but she never put it in the bank and I 
didn’t see the monev and I don't know what she did with 
it. 

1GG BY MR. DAVIS: 

Q So, if your wife ever got her $1,000, you 
never saw any part of it? A No, indeed. I was the 
only sucker in the whole family, T think. 

* * * * 

Recross Examination 
BY MR. BIRD: 

Q Mr. Holton, at that time you had a mortgage on 
your farm, didn’t you? A Yes, I did, sure. 

Q Two of them, didn’t you? A They was Federal 
Land Bank mortgages. 

Q Was any of that money applied to your mortgage 
interest? 
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MR. DAVIS: What money are you talking about, Mr. 
Bird? 

BY MR. BIRD: 

Q From your wife’s inheritance. A No. 

MR. DAVIS: He said he never saw it. 

THE WITNESS: She never had any. 

THE COURT: He wants to know* w r hether your wife 
used that $1,000, or any part of it, to pav vour mortgage 
off? 

167 THE WITNESS: No, indeed. 

* * • * 

16S MR. BIRD: I would like to have this marked 
Defendants’ Exhibit No. 6 and I offer it in evi¬ 
dence, if there is no objection. 

MR. DAVIS: No objection. 

(Certified copy of distribution of Townsend W. Belt’s 
estate was marked Defendants’ Exhibit No. 6 and received 
in evidence.) 

• * • • 

169 Q Now% you said that there w*as nothing done 
about the stock and the equipment? A It was 

sold, what I had left, what the Belts didn’t get. 

Q I will ask you, isn’t it a fact that there was an 
auction sale? A Yes. 

• • • * 

170 Q And some of the family members bought from 
the auction sale, and some of the members of your 

wife’s family bought and paid cash for what they bought? 
A No, they never paid nothing yet, to hell with it. 

Q To the auctioneer? A No, he didn’t collect it. 

Q He never collected it? A No, he had a clerk with 
him, supposed to collect it, but I don’t think he got it, 
there w^as a w’hole lot took home, things they bought they 
never paid for it. 

• • • • 
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171 Joseph A. Keene, 

called as a witness on behalf of the plaintiff, being duly 
sworn, was examined and testified as follows: 

* * * • 

Q What is your occupation? A I am Assistant 
Cashier and Assistant Manager of the Biggs Branch, 14th 
and Park Road. 

# # * * 

173 (Plaintiff's Exhibit No. 42 for identification -was 
received in evidence.) 

BY MR. DAVIS: 

Q Mr. Keene, will you refer to what has been marked 
in evidence as Plaintiff’s Exhibit No. 42, being the five 
ledger sheets of your bank covering the sole checking 
account of Mary B. Holton, and state to His Honor the 
highest deposit in that account? A You mean you vrant 
me to give you the amount and dates of each one? 

Q No, just the highest, the highest deposit in that 
entire account. A The highest deposit, Your Honor, was 
on March 16, 194S, in the amount of $10,000. 

Q Now, is that the same deposit, Mr. Keene, that is 
reflected in Plaintiff’s Exhibit No. 34 with the stamped 
notation, ‘‘March 16, 194S, $10,000”? A Yes, sir, it is. 

• • * • 

174 THE COURT: Have you any means of telling, 
sir, from your records, from what account that 

$10,000 deposit was taken? 

THE WITNESS: Well, possibly so, sir, but I would 
have to iro through the entire record here to find out. 

MR. DAVIS: I am leading up to that now, Your 
Honor. 

THE COURT: Proceed, sir. 

BY MR. DAVIS: 

Q That account, by the way, referring now to Mrs. 
Holton’s individual account, ranged from 1944 to the 
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date of her death, did it not, April of 1949? A That is 
correct. 

Q That was a current account? A Yes. 

Q Now, did you have any other account in your bank 
in the name of either or both of these parties, Mr. Keene? 
A Yes, sir, we did. 

Q What type of account was that, sir? A We had a 
savings account under the name of Mary B. Holton. 

Q In her name alone? A Her name alone, that 

175 was a personal account. 

Q Is this the card you are referring to? A 
That is the one, a savings account. 

Q You say that is her account alone? A Yes. 

Q Will you look at the top of it and see if there is 
an account number on it? A No. 50856. 

Q Now, I hand you what has been marked as Plain¬ 
tiff’s Exhibit No. 27, and ask you if that is the pass 
book bearing Account 50856. A That is the same one. 

Q Is that not a joint account in the name of W. W. 
Holton or Mrs. Mary B. Holton? A Yes, I will have 
to retract that statement, I didn’t see down here this 
writing, it is Mary B. Holton and W. W. Holton. 

Q As a matter of fact, your card bears the signature 
of both, does it not? A Yes, it does. I thought that 
was a pencil notation or something, I don’t know. 

Q Now, will you refer to that account, that joint sav¬ 
ings account, Mr. Keene, and state to the Court the 
date that was opened? A It was opened on March 6, 
1947. 

176 Q And what was the initial deposit? A $2,000. 
Q And what is the date of the next deposit and 

the amount of it? A The next deposit is December 31, 
1947. 

Q In what amount? A $10,180.75. 

Q And is that deposit the same as reflected in Plain¬ 
tiff’s Exhibit No. 27 on December 31, 1947? A Yes, 
sir. 





Q Now, will you state from your card, your bank 
ledger sheet concerning this joint savings account, if there 
was ever a withdrawal from that account in the amount 
of .$10,000. A Yes, sir, there was. 

Q And under what date, sir? A Under the same 
date, according to this card. 

Q December 31st— A According to this card—wait 
a minute, now, excuse me. It could be March 10, 1948. 

Q Directing your attention to Plaintiff’s Exhibit No. 
27 which is the pass book, I will ask you if that with¬ 
drawal of $10,000 is reflected in this pass book. A Yes, 
it is. 

Q Under the date of March 16, 1948? A Yes, 
sir. 

177 The reason for that, Your Honor, is sometimes 
the machine doesn’t print on the same line and it 

is difficult sometimes to tell the exact dates, a mechanical 
error. 

Q Now. referring back to ledger sheets showing the 
separate checking account of Mary B. Holton. Mr. Keene, 
will yon give us again the date of the deposit of $10,000 
in that separate checking account? A "March 16, 1948. 

Q The same date the $10,000 was withdrawn from the 
joint savings account? A Correct. 

• * * • 

Q Now, is this the card you are referring to in de¬ 
scribing the joint savings account, Mr. Keene? A That 
is correct. 

MB. DAVIS: Would you mark this for identification, 
please. Mr. Clerk? 

(Ledger card of Biggs National Bank, P-50856, was 
morked Plaintiff’s Exhibit No. 43 for identification.) 

MB. DAVIS: I offer this in evidence, if the Court 
please. Plaintiff’s Exhibit No. 43, which is the bank 

178 record of the joint savings account between Mary 
B. Holton and W. W. Holton, bearing the identify¬ 
ing number P-50856. 
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(Plaintiff’s Exhibit No. 43 for identification was re¬ 
ceived in evidence.) 

BY MR. DAVIS: 

Q Incidentally, Mr. Keene, this Exhibit No. 43 does 
bear the signature of both these depositors, is that not 
true? A That is correct, sir. 

* * • • 

1S1 Q Now, Mr. Keene, has another note been placed 
with your bank for collection by the administrator? 
A Yes, there has. 

Q Will you give us the date of that note? A The 
date of the note is March 22, 1948. 

Q And who are the payees in that note? A Worth¬ 
ington Walters Holton and Mary B. Holton or the sur¬ 
vivor. 

Q And the principal amount of that note? A $10,000. 

* * * * 

182 Q Now% referring to the reverse side of that 
note, Mr. Keene, does that note show any endorse¬ 
ments on the reverse side of it? A Yes, sir, they do. 

* • * • 

Q Mr. Keene, that note, as a matter of fact, although 
it is payable to both parties jointly, bears two endorse¬ 
ments of the name Worthington Waters Holton and then 
also has the name W. W. Holton, does it not? A Yes, 
sir, it does. 

Q And there is another endorsement underneath that? 
A There is. 

Q What is that endorsement? A Mary B. 

183 Holton. 

• • • • 

Q Are both of those endorsements what you would 
term, in commercial practice, blanket endorsements? A 
Thev are, ves, sir. 



Q Now, beneath the endorsement of Mary B. Holton, 
the first endorsement, is there any rubber stamp indica¬ 
tion? A There is. 

Q Will you state to the Court what that reads? A 
Deposited for collection in the Riggs National Bank, Park 
Road Branch. 

Q And is there any second endorsement underneath 
that rubber stamp? A There is. 

Q What endorsement is that? A Mary B. Holton. 

• • * • 

184 Cross Examination 
BY MR. BIRD: 

Q Mr. Keene, this second note that you just had here 
bearing: the endorsements, at the time of Mary B. Holton’s 
death, was that in your bank, April 9, 1949? A Yes, sir, 
T think it was. 

Q Was that for collection to the account of Mary B. 
Hob on, individually? A Yes, sir. 

Q At that time? A That is correct. 

Q As of the time of her death? A That is 

185 correct. 

Q Do you know who deposited it there for col¬ 
lection in the account of Mary B. Holton, individually? 

* • * • 

A T assume that it was deposited by Mary B. Holton, 
usually by the person whose endorsement appears here, 
but the bank keeps no record of the person who individu¬ 
ally deposited the note. 

• * • • 

Q That was held in your bank on the account of Mary 
P>. TTolton. individually, at the time of her death? A 
That is correct, sir. 

0 And the endorsements above, here, had been pre¬ 
pared so that that could be deposited to her account in- 



dividually, exclusive of the first two endorsements where 
the note was made and held jointly? A That is correct, 
sir. 

Q Now, is this note now being held in an administra¬ 
tor’s account? A It is. 


187 Q Do you know what date that was, Mr. Keene? 

When that was transferred from her individual ac¬ 
count to the account of the administrator? A August 3, 
1949. 

• • • • 

18S Q After this $10,000 was withdrawn from the 
joint savings account, was it later deposited in any 
account in vour bank; is it reflected in anv of vour rec- 
ords ? A It was deposited in a checking account. 

Q WTiose checking account? A Marv B. Holton. 

v o * 

• # • • 

189 MB. BTKD: The date that the money was de¬ 
posited in her personal account, you have that? 
THE WITNESS: March 16, 1948. 

THE COURT: What was the date of the note? 

THE WITNESS: The date of the note is March 22, 
1948. 

THE COURT: And that particular note originally was 
given to both of them, wasn’t it? 

THE WITNESS: That is correct, sir. 

THE COURT: All right. 

MR. BIRD: This is the same note that has been en¬ 
dorsed twice. 

THE COURT: Endorsed twice, that is right. 

MR. BIRD: And was later put in her personal ac¬ 
count for collection. 

THE WITNESS: Yes. 

MR, BIRD: And held there as of the time of her 
death. 

THE WHTNESS: That is correct, sir. 


SO A 


• * * • 

190 Clyde L. Eastman, 

called as a witness on behalf of the plaintiff, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

BY MR. DAVIS: 

• • • • 

Q What is your occupation at the present time? 

191 A I am a retired Army officer, at the present 
time I am a real estate broker, I have been for the 

past nine years. 

Q And does your business of real estate operation ex¬ 
tend into Maryland, Virginia, and the District of Co¬ 
lumbia? A I was licensed in Maryland, I am not li¬ 
censed in the District, but in Virginia at the present time. 

Q Do you know the plaintiff in this case, Mr. Worth¬ 
ington W. Holton? A I do. 

Q How long have you known him, Colonel? A Since 
1942. 

Q Did you also know his late wife, Mary B. Holton? 
A Fairly well. 

Q Did you know her from about the same time? A 
Same time, yes. 

Q From 1942 on? A Yes. 

0 Were you instrumental in selling to the Holtons 
their home at 913 Hillwood Avenue? A My firm was, 
my partner, Mr. Steel made the sale. 

• • • • 

Q Do you recall the total consideration paid for 

192 that house? A I believe it was $9,300. 

Q $9,300. Now, after the sale of that residential prop¬ 
erty to the Holtons, Colonel Eastman, did you have occa¬ 
sion to make any investments for the Holtons? A I did. 


Q I will show you what has been offered as Plaintiff’s 
Exhibit No. 28, which is a check in the amount of $10,000 
payable to your order. What is that date, again? A 
Dated July 14, 1946. 

Q Will you state to the Court for what purpose the 
proceeds of that check were used? A It was a loan to 
me by Mrs. Holton on my personal investment. 

Q Was that loan secured upon any real estate? A It 
was secured by a deed of trust on some property which 
was then known as 148 West Broad Street, Falls Church. 

• • • • 

Q That check was on the Citizens Bank of Takoma 
Park, I believe, was it not? A Yes. 

193 Q And you recognize the handwriting, the name 
of the payee, the amount of the check, and the date? 
A I wouldn’t recognize it, except that I have been told 
it is Mr. Holton’s handwriting in the body of the check 
and Mrs. Holton’s signature, which I recognize. 

• • • • 

Q And will you refer to the part of that deed of trust 
reciting the names of the parties secured? A W. W. 
Holton and Mary B. Holton. 

• • • • 

Q Has that obligation subsequently been paid? A It 
has. 

Q And has it been released of record? A It has. 

Q Do you recall from your personal knowledge when 
that $10,000 was repaid? A After refreshing my mem¬ 
ory from the records by telephone to Fairfax, the loan 
was paid, I believe, December 15, sometime between De¬ 
cember 15, 1947, and December 31, 1947. 

• * • • 

Q And do you recall the exact amount of the 
check which paid off that obligation, was any in- 


194 
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terest then due ? A Approximately $10,130, and the 
$1S0, I presume, was the interest. 

* • * • 

Q Colonel, do you recall, do you have any independ¬ 
ent recollection at this time from what address or what 
location you received that check? A If I remember cor¬ 
rectly, I went into Mr. and Mrs. Holton’s residence on 
Harvard Street and received the check from them. 

Q And they were both present at the time this check 
was given to vou? A To the best of mv knowl- 
195 edge, they were, I am confident they were. 

Q 1420 Harvard Street, does that refresh your 
recollection as their residence address at that time? A I 
believe that is the correct address, in that general loca¬ 
tion, anyhow. 

Q What was Mr. Holton’s physical condition at that 
time that you could observe? A Well, as I remember, 
he sat in the room while I discussed the loan with Mrs. 
Holton. I think she discussed it with him and she finally 
signed the check and it was given to me. 

Cross Examination 

BY MR. BIRD: 

Q. Colonel Eastman, you were present when that check 
was written, were you? A I do not think I was present 
when it was written, I was present when it was signed. 

• • * • 

197 Q Colonel Eastman, you say you have been re¬ 
tired from the Army for nine years? A A little 
over nine years. 

Q Are you a West Point man? A I am. 

Q And you have been active in the service? A 
Thirty-eight years I had. 

Q And were you able to form an estimate of the acuity 
of Mr. and Mrs. Holton’s processes at that time? 
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THE COURT: As what, sir? 

MR. BIRD: The acuity of their mental processes. 
THE COURT: Never mind, go ahead. 

THE WITNESS: Yes, I think I was. 

198 BY MR. BIRD: 

Q Will you kindly say what your opinion is? A 
Well, Mr. Holton, in a few brief remarks that were made 
to him, seemed to be entirely able to comprehend what 
was said and Mrs. Holton was particularly acute. 

Q And did they understand one another? A So far 
as I know, I think thev did. 

• • • • 

200 Clinton W. Egejleton, 

called as a witness on behalf of the plaintiff, being duly 
sworn, was examined and testified as follows: 

D ired Exam ina tio n 

• * • • 

Q And are you licensed as a broker or as a salesman? 
A Broker. 

Q Do you know Mr. W. W. Holton? A I do. 

201 Q Did you also know his late wife, Mary B. 
Holton? A T did know her, yes, sir. 

Q Did you have occasion to have any bnsiness deal¬ 
ings with them with relation to the placing of a loan on 
premises 1350 Oak Street, Northwest? A I placed a 
loan for them, I don’t recall the address of the property, 
T know* it w T as on Oak Street. 

Q I show you what has been identified as Plaintiff’s 
Exhibit No. 33, a deed of trust note dated March 23, 
1948, and ask you if that is the deal that you handled for 
the Holtons. A I assume it was, it is the same amount, 
$10,000, and it w*as on Oak Street in the 1300 block. 

Q Directing your attention to the name of the maker 
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of that note, Elva E. Estry, 1350 Oak Street, Northwest, 
does that refresh your memory? A That would be the 
purchaser of the property? 

Q Yes. A Yes, I don’t recall her name, 1 think that 
was probably it. 

Q Mr. Eggleton, do you recall at this time where this 
note was executed and the deed of trust was executed, 
and what address the settlement was made? A At the 
District Title Office. 

* * * • 

202 THE COURT: Do you know whether or not Mr. 
Holton was there? 

THE WITNESS: He never was able to leave his home, 
sir. 

THE COURT: That was when, in 1946? 

MR. DAVIS: March 23, 1948, Your Honor. 

THE COURT: All right. 

• • • * 

Q Now, in the course of your dealings in placing this 
loan for the Holtons, did you have occasion to visit their 
residence at 1420 Harvard Street, Northwest? A 

203 Yes, sir, I did. 

Q And approximately on how many occasions 
did you confer with them at that address? A Oh, I 
wouldn’t know, two or three times. 

Q Was Mr. Holton present on each of those occasions? 
A Yes, sir. 

Q What did you observe as to his physical condition 
at that time? A That he was crippled— 

Q You observed that he was crippled? A Yes, sir. 

THE COURT: Just a minute, you started to say some¬ 
thing else and you were interrupted. 

THE WITNESS: He was reclining on a chair all the 
time. 

• • • • 
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Q Mr. Eggleton, your first dealings with the Holtons, 
was that for the purpose of passing a loan for them or 
trying to interest them in buying a home? A No, this 
property that the loan was ultimately placed on was for 
sale. I had it for sale and Mrs. Holton had applied to 
purchase it through advertising that I had in the paper. 
THE COURT: Mrs. Holton did what? 

THE WITNESS: Applied to purchase it. She went 
and viewed the property and wished to purchase it, 

204 and later decided not to. 

BY MR. DAVIS: 

Q At the time that she was negotiating for the pur¬ 
chase of this home, do you recall the attitude of Mr. Hol¬ 
ton with reference to the purchase of the real estate? A 
I didn’t think he was in accord with what she wanted to 
do. 

Q Were you instrumental in changing their minds from 
buying a home, with the attendant maintenance troubles, 
and investing it in a deed of trust note? A No, sir, I 
never influenced any clients. 

Q Whose idea was it to invest in the note proposition 
instead of the purchase? A I might have suggested, 
inasmuch as they didn’t wish to buy property, that that 
would be good security’ for their money; tha + would be 
the only influence that I had in the case. 

• * • * 

Cross Examivation 

BY MR. BIRD: 

Q Mr. Eggleton, during the time of your visit there, 
did vou form an opinion as to Mr. Holton’s ability to 
understand what was going on? A He was very friendly 
and I assumed very keen-minded at that time. 

Q And was there conversation between Mr. and 

205 Mrs. Holton in your presence? A Family conver¬ 
sation, nothing unusual. 
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Q Beg pardon? A A family conversation, nothing 
unusual. 

Q About the business? A Yes. 

Q And with regard to the business, did he seem to 
have a grasp of what was being done? A Oh, most 
definitely. 

Q Of what was being transacted by you or contem¬ 
plated for transaction? A That is true. 

• • • • 

206 Q AVas anything said about having an invest¬ 
ment to produce income? A Well, I thought that 
was their ambition, to get this money to work that they 
had. 

• * • • 


Mrs. Ilee Holton Hvlfish. 

called as a witness on behalf of the plaintiff, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

BY MR. DAVIS: 

• * • • 

0 What is vour husband’s name? A Julian B. Hul- 
fish. 

Q Where do you live? A 913 Hillwood Ave- 
207 nue, Falls Church. 

Q Do you know the plaintiff in this action, Mr. 
Worthington W. Holton? A T certainly do. 

Q How long have you known him? A Twenty-five 

years. 

Q Did you at any time ever live with Mr. Holton? A 
I did, I went there when I was nine years old. 

Q How old are you at the present time? A Thirty- 
seven. 
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Q You went to live with Mr. Holton when you were 
nine? A Mrs. Holton came and got me. 

Q Mrs. Holton? A Yes, she did, her brother brought 
her. 

Q What was your maiden name? A Johnson. 

Q Your maiden name was Ilee Johnson? A That is 
right 

• • • • 

208 Q Did the Holtons have any children of their 
owrn, to your knowledge? A No, not to my knowi- 

edge. 

Q Can you fix the year that you went to live with 
them at Waverlv Farm in Middleburg? A 1925. 

Q Was anvone else living with them at that time? A 

No. 

Q WTiat w’as the attitude of Mrs. Holton, the late Mary 
B. Holton, towrard you, Mrs. Hulfish? A She thought I 
wras her adopted daughter. 

Q And did she introduce you as such to neighbors and 
relatives? A She most certainly did, I was married 
under the name Bee Holton. 

Q Now, after you w’ent to live with the Holtons on 
Waverlv Farm, did you come to know’ the relatives 

209 of Mrs. Holton? A Most certainly did, all of 
them. 

Q Did any of them, after your arrival at the farm, 
come to live at the farm? A Several of them, yes. 

• * • • 

Q Did any of them ever do any work on the farm? 
A Ben Belt ran the farm, but he drank all the time so 
Pappy made him move off the farm. 

• • • • 

Q And do you have personal knowledge of the sale 
of the farm, Waverlv Farm, to Mrs. Furness? A Yes, I 
was there the same day they bought it. 
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Q After Mr. Holton sold the farm in 1942, where did 
he make his home? A With me, he came to stav 

210 with me and he was ill at the time. 

Q Where were you living at that time? A In 
Falls Church on the Curran’s property. 

Q And did Mrs. Holton, of course, come with him? A 
Certainly; yes, indeed. 

Q How long in 1942 did they stay with you before 
they left? A About six weeks. 

Q About six weeks. Where did they live, to your per¬ 
sonal knowledge, after that? A They went to Florida 
for four months. 

Q And when did they return from Florida? A In 
April. 

Q Of what year? A Of the following year. 

Q Where did they take up their residence then? A 
Thev boarded with Mrs. Ben Belt at Mount Airy, Marv- 

» v 7 « 

land, paid her $50 a month board. 

• # * • 

211 Q How long, to your personal knowledge, were 
the Holtons living at Mount Airy, Maryland, with 

Mrs. Ben Belt? A I think two months, I wouldn’t swear 
to it. 

Q After that, where did they take up their residence? 
A At Harvard Street, 1420 Harvard. 

Q Was that a private home or apartment? A Apart¬ 
ment house. 

• • t • 

212 Q And how long did they live at the Harvard 
Street address? A Until Mrs. Holton’s death, 

about six years, and then I went to take care of him. 

• * • • 

Q From the time they moved into the Harvard Street 
apartment in early 1943 until the death of Mrs. Holton 
in 1949, was there anyone else living with them in the 
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apartment? A She rented a room, yes, there was a 
couple there when I went in. 

Q And do you recall the exact date of Mr. Holton’s 
death? A April 9, 1949. 

Q And when did you go in, about that time? A I 
was there the morning she was sent to the hospital. 

Q And did you subsequently move in to take care of 
Mr. Holton? A My foster-father asked me to stay and 
take care of him, and it was her request also, two 

213 months before, if anything happened to Mr. Holton, 
for me to go there and stay so the Belts wouldn’t 

take everything. 

• * • • 

Q You say Mrs. Holton, herself, told you— A Two 
months before she died, she said, “I believe Water is go¬ 
ing to outlive me and if anything happens to me before 
it does him, you go over there and stay with him and 
do not leave, so the Belts wouldn’t come in and take every¬ 
thing.” 

Q How long did you continue to live with Mr. Holton? 
A Until we moved out to Falls Church, last May 10. 

Q May 10 of 1950? A Yes. 

* • * * 

214 Q What was the relationship of ^Mrs. Petena 
Knott to her aunt and uncle, the Holtons? A She 

was Mrs. Holton’s niece and only a niece to Mr. Holton 
bv marriage. 

Q Do you have any personal knowledge of any gift 
that Mr. Holton made to her for the purpose of making 
a down payment on her own home? A They told me 
they had given Petena a down payment on a 

215 house at Annapolis, Mr. Holton gave it to her. 

Q Did Mrs. Holton ever communicate that 
knowledge to anyone else in your presence? A Yes, she 
did. 

• • • • 
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Q Can you recall her exact words, at this time, when 
she told Mrs. Noble and Mrs. Binns of this gift by Mr. 

Holton to her niece? A She went down to their apart¬ 
ment and she says, “Oh, I want to tell you something, 

Wattie has just made a gift to Petena, a down payment 
on a house.” 

THE COURT: Those three checks, I think— 

MR. DAVIS: Two, Your Honor. I 

THE COURT: Who were thev actually signed bv? 

MR. DAVIS: Mr. Holton, W. W. Holton. 

THE COURT: All right. 3 

* * * * V. 

216 MR. DAVIS: You may examine, Mr. Bird. J 

217 MR. BIRD: No questions. 

• # # • 

j 


Julian B. Hulfish, 

* # • • 





Direct Exami/nation 

BY MR. DAVIS: 

* * • • 

Q Are you the husband of the lady who just preceded 

you, Mrs. 11 ee Hulfish? A Yes, sir. 

• * • • 

Q Under what name had you known her prior to your 
marriage? A Ilee Holton. 

• • • • 

218 Q How long have you known Mr. Worthington 
W. Holton and his late wife, Mary B. Holton? A 
I have known Mr. Holton since I was able to remember 
anybody, as far back as I can remember my father and 
mother, I’d say 42 or 43 years, I am 50 years old. 
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* * # • 

Q Did you know Mrs. Holton for approximately the 
same length of time? A No, I only knew Mrs. Holton 
casually after she married Mr. Holton until five years 
prior to 1937, when I started going with my present wife. 

Q Now, Mr. Hulfish, how long did you know Mrs. 
Holton, in more or less of an intimate manner? A Well, 
I was a visitor in their home and knew her intimately 
from 1931. 

* * • * 

Q Directing your attention to 1947, was there a por¬ 
tion of that year that you were unemployed? A Yes, 
sir. 

Q At that time did you own an automobile? A Yes, 
sir, a Hudson. 

* * • * 

219 Q Now, directing vour attention back again for 
the moment to the period of vour unemployment 

in 1947, did you ever discuss that matter with Mrs. Hol¬ 
ton? A Well, she came to our house on various occa¬ 
sions to visit us, visit my wife and my children and my¬ 
self, and naturally, me being unemployed, the question 
was discussed. 

Q At any time did the subject come up of you selling 
your car during your unemployment to provide living 
expenses? A It did, and I did. 

Q Did Mrs. Holton know that fact? A She did. 

Q What, if anything, did she say to you when she 
learned you were about to sell the car? A She said, “I 
hate to see you have to sell your automobile and T wish 
T could help you. If I had any money of my own, why, 
I’d help you out in this matter,” but she said, “I can’t 
do it.” 

220 MR. BTRD: The date of that, please. 

BY MR. DAVTS: 

0 What month in 1947? A That would have been 
in November of 1947. 

« • • * 
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252 Mrs. Petena B. Knott, 

called as a witness on behalf of the plaintiff, being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

• * * * 

253 Q What was your father’s name, Mrs. Knott? 
A Benjamin Belt. 

Q Your maiden name was Belt, Petena Belt? A Yes, 
sir. 

Q Do you recall where you were born? A Sure. 

* • • * 

A In Loudoun County, The Plains, Virginia. 

Q Were you born on what is still known as 

254 Waverlv Farm? A Yes, I was. 

Q That was the farm of your uncle, Worthing¬ 
ton W. Holton? A Yes. 

Q You have known your uncle rather closely during 
your entire life, isn’t that true? A I have. 

• • • • 

Q Were you named as a defendant because you are 
the one of two children of your father, Benjamin Belt, 
isn’t that true? A Yes. 

Q Yonr brother’s name is what? A Allan. 

Q Allan Keith Belt? A Yes. 

Q And you and Allan were the only two children of 
Benjamin Belt? A Yes. 

255 Q Now, Mrs. Knott, when did you move away 
from your uncle’s farm in Middleburg, Virginia? 

A T think it was when T was about 14. 

• • t • 

O T don’t believe T asked you the date of your birth. 
A November 14, 1922. 

• • • • 
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Q Now, since your marriage, have you kept in rather 
more or less contact with your uncle, Worthington W. 
Holton? A Yes, I have. 

Q Do you know vrhere he was living in March of 1948? 
A On Harvard Street. 

• * • • 

256 Q Did there come a time during that year when 
you approached either your Aunt Mary or your 

Uncle Worthington with a view to having them either 
loan or give you help that you and vour husband might 
make the down payment on a home at Glen Bumie, Mary¬ 
land? A Yes. 

Q How did you first approach them for that purpose? 
A I talked to both of them. I don’t know who I talked 
to first, I don’t remember. 

* • * * 

Q Did you ultimately receive the money? A Yes. 

Q And how was that represented, was it cash or by 
check? A Two checks. 

Q Two checks. T will show you these two checks 
marked Plaintiff’s Exhibits Nos. 36 and 37. No. 36 is a 
check drawn on the Citizens Bank of Takoma Park in the 
amount of $275, No. 37 is a check drawn on the Falls 
Church Bank in the amount of $550. Both are made 
payable to you and both are signed by W. W. Holton. 
Are these the two checks you have reference to? A Yes. 
Q And they were given to you by Mr. Holton 

257 on the date indicated, March 1, 1948? A Yes. 

• • • • 

THE COURT: What bank were they on, sir? 

MR. DAVTS: The first check in the amount of $275 
was on the Citizens Bank of Takoma Park, where the 
parties had their joint account: the check in the amount 
of $550 made payable on the same date is on the Falls 
Church Bank. 
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THE COURT: That was on his account? 

MR. DAVIS: On his own individual account. 

THE COURT: All right. 

• • • • 

Q Have you ever repaid those checks to Mr. Holton? 
A No, I haven’t. 

Q Was there ever any expectation on his part that 
you would? A No, it wasn’t. 

258 Q You know it was and out-and-out gift? A 
Yes, I did. 

Q Did you, prior to your Uncle Worthington giving 
you these two cheeks, ask your Aunt Mary to give you 
the amount for the purpose stated, that is, to make the 
down payment on vour home? A No, I talked to both 
of them. 

• • * • 

Q • • • Was there any difficulty in obtaining the 
checks from Mr. Holton? A No. 

Q Tie wasn’t reluctant in giving them to you, was he? 
A No. 

* * • • 

259 0 Do you recall on April 22, 1950, just one 
year ago, giving a deposition to Mr. Bird? A 

Yes, T do. 

• • • • 

Q Did you testify in response to a question by Mr. 
Bird that you talked to your Uncle Woodie about this 
down nayment on your house because he had the money? 
\ T did. if that is what the record said. 

0 Well. T will read you the record, this is Mr. Bird’s 
question: 

“What is the best recollection vou have, then? 

“A I don’t know, we told him the amount of the 
down payment and of course he knew we didn’t have it, 
but T think it was Uncle Woodie’s suggestion, I 
2^0 was talking to him directly about it because he 
had the money.” 
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Having read that, would you say that is correct? A 
Yes, I would. 

• • • • 

Cross Examination 
BY MR. BIRD: 

Q Mrs. Knott, you lived on the Holton farm when 
you were a little girl, is that right? A Yes, I did. 

Q Your father was Ben Belt? A Yes. 

Q And were you there until the farm was sold? A 
No, we moved before that. 

Q Did your Aunt Mary, that is Mrs. Holton, have 
roomers and boarders dowm there on the farm? A Yes, 
in the summertime, she had. 

Q And did you visit her over in the apartment at 
Harvard Street? A Yes, I went over quite often. 

Q Did she have roomers over there? A She rented 
one room. 

Q To how many people? A I don’t know, one time 
she had one person in there, and then I think she had a 
couple. 

261 Q The time she died, were there people there? 
A Yes, there was a couple there. 

Q Do you know who they were? A I don’t recall 
the name, no. 

• • • • 

263 Q Now, did your Aunt Mary, that is Mrs. Hol¬ 
ton, during her lifetime, have a large diamond ring? 

A Yes, she did. 

Q And do you know what became of that? A No, I 
don’t. 

264 0 Did she wear that? A Yes. 

0 Do you know whose it was? A Hers, I 

guess. 

Q And what finger did she wear it on? 

• • • • 
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THE WITNESS: On her left hand. 

• • • • 

Q Was it on the third finger of the left hand, where 
you wear your engagement ring? A Yes. 

Q Do you know what became of that after she passed 
on? A No, I don’t. 

• • • • 

265 Q Were you at the hospital after she died? A 

Yes. 

Q And did you take charge of her personal effects at 
the hospital after she died? A Yes. 

Q And you took them out to the Harvard Street ad¬ 
dress? A Yes, I did. 

Q And was this diamond ring among her personal ef¬ 
fects at the hospital when she died? A No. 

Q Did you make any report of that to Mr. Holton? 
A Yes, I asked Uncle Woodie if she did wear it there. 

Q What did he say? A He said he didn’t know, that 
I might look around for it. 

Q And did you look around? A Yes. 

Q Did you find it? A No. 

• • • • 

267 Q T will ask you, was Mr. Holton apparently 
acquainted with all that was going on between him 
and his wife up to the time of her death, as far as you 
knew? A Well, I don’t know. As far as I know, yes. 
0 Was he mentally active? A Yes. 

O He seemed to think clearly? A Yes. 

0 And was the relationship between him and Mrs. 
Holton, that is your Aunt Mary, was that cordial at all 
times? A As much as T saw them together, yes. 

• • • • 
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268 Redirect Examination 
BY MR. DAVIS: 

Q Mrs. Knott, with reference to this ring Mr. Bird 
has been inquiring about, have you learned during the 
pendency of this litigation that that ring was appraised 
by the Register of Wills in the presence of Mr. Bird, on 
August 15, 1950, at $280? Did you know that? A I 
didn’t know it, no. 

Q When you saw your Aunt Mary wearing this ring, 
did she ever tell you that ring was originally one bought 
by Mr. Holton in 1909 from Castleberg’s as a man’s ring, 
and that he had taken it out of the man’s setting and put 
it in a woman’s setting for his first wife? A Aunt Mary 
didn’t tell me that, Uncle Woodie did. 

• • • * 

Q Now, since you were served with process in 

269 this case, have you talked to your brother, Allan 
Keith Belt, since he was served with process like¬ 
wise? A Very little. 

Q But he knows this case is pending, does he not? 
A Now'? 

Q Yes. 

• • • • 

Q Did he at any time ever tell you that he had re¬ 
tained counsel to represent his interests? 

MR. BTRD: I object to this. 

THE COURT: No, I overrule the objection. 

BY MR. DAVIS: 

Q Did he at any time ever tell you that he had re¬ 
tained counsel to represent his interests, if any, in this 
litigation? A Yes, he had talked about it some time 
ago, he did say that. 

• • • • 
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270 Ethel Louise Belt, 

called as a witness on behalf of the plaintiff, being first 
duly sworn was examined and testified as follows: 

• • * * 

271 Q Were you related to the late Townsend Belt 
of Loudoun County, Virginia? A Yes. 

Q And what was your relationship? A I was—Mr. 
Townsend Belt was my uncle, my father’s brother. 

Q What was your father’s name? A Thomas Belt. 
Q Do you know Mr. Worthington W. Holton? A 
Yes, sir. 

Q How long have you known him? A I have more 
or less known him all my life, but I have known him per¬ 
sonally for about 30 years. 

Q Did you also know his late wife, Mary B. Holton? 
A She was my first cousin. 

Q How long did you know her? A Just about all 
my life, since I was a small child. 

• * • • 

272 Q Now, during the entire period that you knew 
her. did Mrs. Holton have any independent means 

of income? A Not that I know of. 

Q Was she ever in any business since her marriage 
to Mr. Holton? A Not at all that T know of. 

Q Now, directing your attention specifically to 1947, 
did anything unusual occur to you with reference to an 
illness in that year? A T had an illness and I needed 
some money for hospital expenses, and it was necessary 
for me to get a loan from the bank. I asked Mrs. Holton 
if she would go on the note, and she told me that she 
had no means of her own and that Mr. Holton 

273 had seemingly an aversion to going on notes. So 
she was unable to help me. 

Q Can you fix the time, a little more definitely, of 
that conversation? A It was about the latter part of 



99 A 


June or early part of July, I can’t say the exact date, 
in 1947. 

Q She told you that she had no money of her own? 
A That she had no money of her own, so she would be 
unable to help me. 

Q And that she wouldn’t approach Mr. Holton be¬ 
cause he had an aversion to going on notes? A That 
was what I understood. 

• * • # 

274 Q Now, you knew Mrs. Belt kept roomers, did 
you, at her house, apartment house? 

THE COURT: You mean Mrs. Holton. 

BY MR. BIRD: 

Q Mrs. Holton. A Yes, she had roomers. 

Q She derived income from roomers? A Well, natu¬ 
rally she would, but T don’t know anything about the 
extent of the income. 

# • • • 

Q Do you know she kept boarders down on the farm? 
A T do know that, yes. 

* # • • 

Q And you know that Townsend Belt left his children 
each a small legacy, over $1,000 each. A Well, natu¬ 
rally, I don’t know exactly, my understanding was 

275 that they received about $700 apiece: that was 
what I heard from the family. Naturally, I don’t 

know it definitely. 

* # • * 

Q And you approached her with the idea of borrow¬ 
ing some money? A Not of borrowing some money, but 
to have her endorse a note for money I was borrowing 
from the bank. 

Q Oh, to have a note endorsed, and she didn’t want 
to endorse a note? A She said she didn’t have any 
money of her owm, therefore she couldn’t endorse it. 
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Q I see. And Mr. Holton was averse to it! A That 
is right, she referred to the fact that Mr. Holton would 
be able to endorse it, but he had an aversion to 

276 it. 

• • * • 

277 Q What vrere the expenses of this operation to 
be! A That, I don’t know, since naturally I 

couldn’t figure the expenses before I had the operation, 
but I wanted to borrow an amount of $400. 

Q You wanted to borrow $400! A Right. 

# * • • 

Q Did you have this operation ! A I did. 

Q And did somebody endorse your note? A Yes, 
another friend endorsed it. 

* • • * 

278 Q When you made this telephone call, did you 
ask for Mrs. Holton? A I don’t remember whom 

I asked for; naturally, I made it with the intention of 
talking to her. She probably answered the phone herself. 

Q She was the one you wanted to talk to? A She 
was the one I wanted to talk to. 

Q It was your idea she had money to lend, is that 
right? A Not my idea that she had money, but she 
possibly might have some, you know after all $400 is a 
small sum, she might have that much; if not, she might 
be able to influence Mr. Holton to help me. 

• • • • 

279 Q Were you going to put the note in the bank? 
A I was borrowing from the Citizens Bank of 

Takoma Park, I was going to get the loan from that bank. 
Q And did you get the loan there? A I did. 

• • • • 

Q Did you talk with Mr. Holton at that time? A 
No, I didn’t, since Mrs. Holton told me that there 
wouldn’t be any chance of him going on the note since 


he wouldn’t be likely to, there was no purpose in my 
asking him to. 

• • • • 

281 Evelyn H . Finns, 

called as a witness on behalf of the plaintiff, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

BY MR. DAVIS: 

Q Mrs. Binns, will you state your full name to His 
Honor, please? A Mrs. Evelyn H. Binns. 

Q Where do you live? A 1420 Harvard Street, 
Northwest. 

Q Are you employed, Mrs. Binns? A Yes. 

282 Q Where? A Department of Agriculture. 

Q How long have you lived at 1420 Harvard 
Street, Northwest? A Approximately five years. 

Q That is during the past five years? A Yes. 

Q During that period, did you come to know Mr. 
Worthington W. Holton, and his late wife, Mary B. Hol¬ 
ton? A I knew them almost from the time I went into 
this apartment house five years ago. 

# * * * 

2S3 Q To your personal knowledge, did Mrs. Hol¬ 
ton have any independent means of income? A 
I never heard of any. 

• * • • 

286 Cross Examination. 

BY MR. BIRD: 

Q You know that the Holtons had roomers there in 
the house, in the apartment? A Had roomers? 

Q Yes. A Yes, I know it. 
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Q Mrs. Holton took care of them? A Took care of 
them? 

Q Yes. A In what manner, you mean paid their 
bills? 

Q Well, no, did she take care of the room, did she 
rent the rooms to these roomers? A She had one bed¬ 
room, she let a young lady have this bedroom for some 
months. I don’t know just how long; then she left and 
she had a man and wife there, and this man and 
287 wife w'as there the morning of Mrs. Holton’s death. 

Q Do you know* who they were? A I only met 
them and I never met the husband. I met the wife at the 
residence after Mrs. Holton’s death but not before. 

Q Do you know' their names? A Let’s see if I can 
remember. I don’t remember the name right off, my con¬ 
tacts wrere very little with them. 


289 Mrs . Harriett C. Noble, 

called as a witness on behalf of the plaintiff, being first 
duly swrorn, was examined and testified as follow’s: 

Direct Examination 

* • • • 

Q Are you the mother of Mrs. Evelyn Binns, the 
witness who just preceded you? A Yes, sir. 

Q Were you living with your daughter prior to mov¬ 
ing to your present residence? A Yes, sir. 

Q Did you know' the late Mrs. Mary B. Holton? A 
Yes, sir. 

Q You also know' Mr. Worthington W. Holton? A 
Yes, sir. 

Q Approximately how long have you known Mr. Hol¬ 
ton? A I guess about five years. 

Q And you knew Mrs. Holton? A About three. 
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Q You knew Mrs. Holton up to the time of her 
290 death, did you? A Yes. 

Q Mrs. Noble, did Mrs. Holton have any inde¬ 
pendent means of income, to your personal knowledge? 
A I -wouldn’t think so, but I never heard her say that 
she did. 

• • • • 

Q From the time your acquaintance with Mrs. Holton 
started, up to the time of her death, did she ever have 
any independent business, to your knowledge? Was she 
engaged in business? A Not that I know of. 

• • • * 

293 Cross Examination 

* • • • 

295 Q Now% you w T ere acquainted with the Holtons, 
Mr. and Mrs. Holton? A Yes, sir. 

Q And on June 3rd of 1949, less than two months 
after his wife died, was Mr. Holton’s mentality seem¬ 
ingly all right? A I think it w’as. 

Q Clear? A Yes, sir. 

• t • • 

297 Q Now% w r ere the Holton’s during Mrs. Hol¬ 
ton’s lifetime, on cooperative terms? A I would 
say so, yes, sir. 

Q And did they seem to be, would you say, devoted 
or otherwise? A Very devoted, I thought, as far as I 
know. 

• • • • 

309 Henry Josephus Carr, 

called as a witness on behalf of the plaintiff, being first 
duly sw’orn, w’as examined and testified as follow’s: 

Direct Examination 
BY MR. DAVIS: 

Q Mr. Carr, will you state your full name to 
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310 His Honor, please? A Henry Josephus Carr. 

Q What is your address? A 107 Holly Ave¬ 
nue, Takoma Park, Maryland. 

Q WTiat is your occupation? A I am Vice-President 
and Cashier of the Citizens Bank of Takoma Park. 

• * • • 

311 Q Directing your attention, Mr. Carr, to Ex¬ 
hibit No. 48, that shows an initial deposit of 

$25,704.1S with which this account was opened, is that 
correct? A That is right. 

Q Now, I refer you to a Defendants’ Exhibit, No. 3, 
is that the signature card covering this account? A That 
is right. 

312 Q The joint account? A That is right. 

• • • • 

Q And this account was opened on May 2, 1949, with 
a first deposit of $72.47 ? A That is right. 

Q That w~as a special account to receive the payments 
on a deed of trust note? A That is right. 

MR. DAVIS: Would you mark this, Mr. Clerk, as 
Plaintiff’s Exhibit No. 51? 

(Ledger sheet of special account of Mary B. Holton in 
Citizens National Bank was marked Plaintiff’s Exhibit 
No. 51 for identification.) 

• • • • 

313 Q Now% referring to Exhibit No. 51, Mr. Carr, 
I notice the last deposit in that account was under 

date of July 20, 1949, in a like amount of $72.47. Does 
that indicate that account was closed out on that date? 
A That account was closed out by the balance taken out 
on August 4, 1949. 

Q And at that time there were four $72.47 pay- 

314 ments made, total $289.88? A That is right. 

Q That was withdrawn by wrhom? A That was 
withdrawn by the attorneys for Mr. Worthington W. Hoi- 
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ton, Administrator of the Estate of Mary B. Holton, 
deceased. 

Q Prior to that withdrawal, did he present you with 
a certified copy of letters of administration? A He did. 

Q And that is a part of the records of your bank? 
A Yes, sir. 

Q And your bank issued a check to whom to close 
out that account? A I don’t know for sure, but I 
imagine it would be to the administrator. 

Q What happened to the note that had been placed 
with your bank for collection, if you know? A That 
was turned over, this is a receipt for the note. 

Q That was turned over at the same time as the check? 
A The same time as the check. 

• • • • 

315 THE COURT: For the Court’s information, 
because I want to collect this information as I go 
along, insofar as I can, did both of those $10,000 checks 
representing the 1946 transaction and the 1948 transac¬ 
tion, come out of this account? 

MR. DAVIS: No, Your Honor. The one represent¬ 
ing the 1946 transaction did come out of that account by 
two checks, one for $9,500 and one for $500 signed by 
Mr. Holton. That note was made payable to Mary B. 
Holton singly and deposited for collection to this joint 
account. The second note, the 1948 note, came out of 
the joint savings account at Riggs National Bank, that is 
the check that the Witness Gibson just testified to and 
that deed of trust note was made payable to both indi¬ 
viduals jointly. 

THE COURT: I remember about that. I just 'want 
to know what account it came out of, that is all. 

MR. BTRD: May I say something? I think you mean 
the next immediate transaction before the other note, T 
think all of this money was once in the Citizens Bank, 
wasn’t it? 
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MR. DAVIS: Yes, it was all once in the Citizens 
Bank. 

MR. BIRD: Some went to buy a note in Falls Church, 
and that money eventually came back to the Riggs Bank, 
and the second note— 

MR. DAVIS: That is what His Honor asked. 

THE COURT: All of the money was a part of 

316 the money which originally was deposited in the 
Citizens Bank to their joint account, is that correct? 

MR. DAVIS: That is correct, sir. 

THE COURT: All right. 

• • * • 

Q Mr. Carr, deviating from the bank records for the 
time being, how long have you known W. W. Holton? 
A I don’t know as I have known W. W. Holton over— 
I was in his apartment once and I saw him another time 
out to Mrs. Unklesbee’s house; those are the only two 
times I can remember seeing W. W. Holton. 

Q Was the occasion at Mrs. Unklesbee’s house the 
occasion where a salesman of aluminum was cooking a 
sample dinner and you were there as a guest at that din¬ 
ner with Mr. Holton? A That is right. 

Q Now, did Mr. Holton have any discussion with you 

at that time as to the status of anv or all notes at vour 

•* • 

bank, in his name or their joint names? A I don’t re¬ 
member anything at that time, no, sir. 

Q Y"ou don’t remember? A No, sir. 

• * • • 

317 Q Can you fix the date of the second, the date 
of this dinner at Mrs. Unklesbee’s? A No, I 

couldn’t fix that. 

Q If T told you that would be in 1948— A That 
would probably be right. 

Q Was Mrs. Holton present at that dinner? A She 
was. 
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• * • • 

318 Q Don’t you recall Mr. Holton asking you about 
the status of any notes at your bank in his name, 
asking you to call him in the next day or two? A I 
can’t remember that, no, sir. 

Q Would you deny such a thing occurred, that he did 
ask you? A No, I wouldn’t deny it, but I just don’t 
have a memory of it. 

• • • * 

320 Q Do your records indicate, Mr. Carr, when 
this note, referring now to your receipt, a note 

dated August 26, 1946, do any of your records indicate 
when that note was deposited with your bank for collec¬ 
tion? A Yes, I imagine they would. 

Q Will you refer to your exhibits here and tell us, if 
you can, when that note was deposited with your bank 
for collection? A I would say sometime ahead of this 
first $72.87 collection. 

* • • • 

321 Q So it would be shortly prior to October 3, 
1946? A That would be right. 

THE COURT: After that note was deposited, sir, the 
note to Mary B. Holton, was the interest deposited to 
Mary B. Holton—interest and payments, whatever they 
were—or was it deposited to the joint account? 

THE WITNESS: Deposited to the joint account. 

• • • * 

323 Q Do you know of any reason, Mr. Carr, why 
this note made payable to Mary B. Holton only, 
was deposited to that joint account for collection? 

THE COURT: It was deposited in the joint account 
for collection? 

MR. DAVIS: Yes, Your Honor, he has already testi¬ 
fied to that. 

THE COURT: I want to get it straight in my mind. 



10S A 


He testified, as far as I know, that the payments 

324 on the note were credited to the joint account, but 
that could be explained, I don’t know how it is ex¬ 
plained, but could be explained by some paper that Mary 
B. Holton signed. But is it a fact that the note, the 
whole note, was placed for collection in the name of the 
joint account? 

MR. DAVIS: I would assume so, because the note 
shows payments on principal and interest. 

THE COURT: Find out from the witness. 

• • • • 

Q And these monthly payments from 1946 on, were 
payments on account of interest and principal, were they 
not? A That is correct. 

THE COURT: Is there anything to show that Mary 
B. Holton made an assignment to the joint account? 

THE WITNESS: I don’t have anything here, no, sir. 

THE COURT: Well, there had to be something, 

325 because the bank wouldn’t have taken a risk of 
that kind of putting it in the joint account unless 

they had some direction from Mary B. Holton to do it, 
you know. 

MR. DAVIS: I would assume so. 

BY MR. DAVIS: 

Q You have no records of any kind indicating why 
this note was placed as it was, for collection in the joint 
account? A They may have something out there, I 
wouldn’t say. Mr. Bowman would probably know more 
about that than I would. 

0 Didn’t your subpoena, Mr. Carr, direct you to bring 
in any and all papers relating to the accounts of either or 
both of these individuals? A I did ask the note teller 
for the papers and this is what she gave me. 

Q Those are all the papers she gave you? A She 
may have overlooked something. 

Q You know of no reason, aside from these records, 




what they may themselves show", why this note was de¬ 
posited to a joint account for collection? A No, I do 
not. 

THE COURT: The Court thinks that counsel on both 
sides are interested in that and should get further infor¬ 
mation, if possible, as to how" it got into the joint ac¬ 
count, because if Mary B. Holton assigned the note to the 
joint account, that ends that, I don’t have to use 

326 any mental operation in order to decide that 

$ 10 , 000 . 

BY MR. DAVIS: 

Q What is the name of the bank official who would, in 
the ordinary course of business, have received this note 
for collection? A Mr. Earl Bowrman, B-o-w"-m-a-n. 

Q He was on duty with the bank in 1946? A That 
is right. 

Q So if there is any paper under the signature of 
Mrs. Holton, indicating why this w T as deposited to the 
joint account, it would be in the possession of Mr. Earl 
Bowunan? A In his records, yes, sir. 

* * * • 

THE COURT: Who is the attorney for Mr. Worth¬ 
ington, that is, after his wife’s death, who w’as the at¬ 
torney for the administrator, Mr. Worthington? 

MR. DAVIS: Mr. Lynn. 

THE COURT: What is the explanation? Of course, 
that is a matter of evidence, but if there is no dispute 
about it, there is no reason why you shouldn’t tell me 
without any necessity of putting the witness on the stand, 
why, if this note was assigned to the joint account, w’hy 
w"as that particular $10,000 put into her estate? 

MR. DAVIS: Well, my answer to that would be, 

327 Your Honor, and it w^ould be evidence on that 
point, that Mr. Holton didn’t knowr this note was 

made out to her name individually until after her death 
when he w^ent to the bank to get it. 
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THE COURT: I know, but if it was signed for col¬ 
lection to both of them, why would it be placed in her 
estate, is what I am talking about. 

MR. DAVIS: Being in her name alone, it would ap¬ 
pear on the face of it as an asset of her estate. 

THE COURT: It would appear on the face of it, it 
wasn’t, because all the payments and interest were in the 
joint account. So she must have signed some assignment 
to their joint account. Of course, that is the thing you 
will find out, but I just don’t understand, myself, why 
that money was placed in her estate and was considered 
a part of her estate, if the note had been transferred for 
collection to the joint account. 

MR. DAVIS: There is nothing on the note itself, if 
the Court please, to show that it was transferred to the 
joint account for collection. 

THE COURT: It had to be. 

MR. DAVIS: Here is the note. Your Honor. 

THE COURT: I don’t mean to say there is something 

on the note, but there is something somewhere because 

the bank wouldn’t have done that sort of business, taking 

a note payable to her and putting it to a joint account, 

if thev did that kind of business thev wouldn’t be in 
• * 

business very long. 

328 MR. DAVIS: I wouldn’t think so. 

THE COURT: You agree to that, don’t you, 
Mr. Carr? 

THE WITNESS: T do, sir. 

MR. LYNN: Your Honor, may I make a comment as 
to that? 

THE COURT: Yes. 

MR. LYNN: The position was taken by the bank’s at¬ 
torney, as I recall, and it was assumed at the moment, 
when T discussed this note with the bank’s attomev, that 
this note had been deposited to the joint account and, as 
T recall the position taken by the bank’s attorney, whom 
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we went to see, it was that upon the death of Mrs. Hol¬ 
ton that authority to continue to make those payments 
into the joint account ceased with her death. And there¬ 
fore any payments made on account of that note follow¬ 
ing her death would have to go into a special account. 

THE COURT: What you mean is that your informa¬ 
tion is that the note itself was not assigned to the hus¬ 
band and wife jointly, but that the bank was authorized 
legally, insofar as the proceeds were concerned, as long 
as she lived, to place it in a joint account; is that your 
statement? 

MR. LYNN: Yes, Your Honor, that was my informa¬ 
tion. 

THE COURT: I see. You had better find out about 
it, because it is important evidence in the case, you know. 
There has to be some explanation for it. 

MR. DAVIS: It would seem to me to be rather 

329 loose business for a bank to take a note payable to 
one issue and deposit— 

THE COURT: It wouldn’t only be loose, it would be 
impossible, that is all. It just doesn’t happen. 

* • • * 

Cross Examin<Ltion 

m # • • 

Q Mr. Carr, is this the signature card of Mr. Holton 
and Mrs. Holton, this paper marked Defendants’ Exhibit 
No. 3? A This is the signature card of W. W. Holton 
and Mary B. Holton. 

Q And that was given to you by both of those per¬ 
sons at the time the account was opened? A That is 
right. 

Q June 4, 1946? A That is right. 

330 Q Now, it was the purpose of this card, accord¬ 
ing to its language, to permit either Mr. Holton or 
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Mrs. Holton to make withdrawals of that account? A 
That is right. 

MR. DAVIS: I concede that point, Mr. Bird, the card 
will speak for itself. 

• * • • 

THE COURT: While the Court thinks about it, will 
there be any affirmative evidence, because I have been 
thinking about it since the case started. Of course there 
may be sufficient inferential evidence, but will there 

331 be anv affirmative evidence as to whv the counsel 

» * 

for the administrator put these two sums of money, 
this $20,000, into the account of the administrator rather 
than to hold the matter up until it could be decided? 
Will there be affirmative evidence? 

MR. DAVIS: Yes, Your Honor. 

• • • • 

Q Mr. Carr, can you or Mr. Bowunan produce any 
records that your bank may have with respect to the de¬ 
posit of this note for collection? A How- is that, Mr. 
Bird? 

Q Can you or Mr. Bow-man produce any records wrhich 
your bank may have in regard to the deposit of this note 
for collection? A I will say so, I hope w-e have a record 
there. 

Q I w-ould like to arrange that, either with you, or 
can you arrange that, either come dow-n here with any 
papers you have, or have Mr. Bow-man come? A I will. 

MR. DAVIS: I want to be sure on that, too, because 
I anticipated issuing a subpoena for Mr. Bowman. It is 
the first I have know-n of that gentleman. If you are 
asking Mr. Carr’s cooperation to bring in any such record 
that may exist— 

332 MR. BIRD: He has been asked to bring it in. 

MR. DAVIS: —I will not issue a subpoena. 

MR. BIRD: Mr. Carr has been asked to bring it in. 

• • • • 
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Q After Mrs. Holton’s death, these further collections 
then were not put in a joint account, is that right! A 
That is right. 

Q They were put in a separate account! A That is 
right. 

Q The money was held in abeyance. Now, your bank 
is in the State of Maryland, isn’t it! A That is right. 

Q And at the time the administrator for the District 
of Columbia came over there with papers, letters of ad¬ 
ministration, conferred with your bank’s attorney, Mr. 
Holton and his attorney, were they referred to the bank’s 
attorney in Maryland! A How was that! 

Q Your bank has an attorney! A That is right. 

Q And at the time of Mrs. Holton’s administrator, 
that is Mr. Holton, and her attorney sought information 
about this account, w^ere they referred to the bank’s at¬ 
torney! A They were. 

Q And following that, they produced their letters of 
administration and took the money and the note 

333 from Maryland over into the District, and received 
that as administrator, is that correct! A That is 

correct. 

• • * • 

334 Recross Examination 

• • * • 

335 THE COURT: Does the Court understand that 
this gentleman is either going to bring or send in, 

if he can find it, the record that we are interested in! 

MR. DAVIS: That is my understanding, otherwise I 
would subpoena the records at the noon recess. 

• * • * 

336 Mrs. Clara Ryan Dawson, 

called as a witness on behalf of the plaintiff, being first 
duly sworn, was examined and testified as follows: 
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Direct Examination 

• * * • 

337 Q Do you know Mr. Worthington W. Holton! 
A Yes, sir, I do. 

Q How long have you known him! A Since 1926. 
Q Did you also know his late wife, Mary B. Holton! 
A Y’es, sir, I did. 

Q Ilow long had you known her prior to her death! 
A Well, since 1926, to be exact. 

Q How intimate were you with Mrs. Holton! A Well, 
I visited her quite, quite frequently, say at least once 
every month, after she moved to Washington, and when I 
knew her up in Loudoun, up at Middleburg, why I saw 
her just about every other day for a period of, I’d say, 
nearly two years. 

Q And after their removal to Washington, you saw 
her on an average of how often? A Well, about once 
a month. 

Q Once a month? A Yes, sometimes a little more 
often than that. 

Q To your personal knowledge, did Mrs. Mary B. 
Holton have any independent income? A Not that I 
ever knew of, no, sir. 

Q Did she have any independent business or 
33S means other than as a housewife? A No, sir. 

• * # • 

Q Describe brieflv what vour relations were with Mrs. 

* • 

Holton after she moved to the District. A Well, Mrs. 
Holton and I were very ?ood friends and there were a 
number of things that I think she talked over with me 
just as she would with a sister, had she had one. 

• • • • 

339 Q Did Mrs. Holton on any occasion after she 
moved to Washington in 1942, up to the time of 
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her death, ever tell you that she had just received a gift 
of $10,000! A No, sir. 

THE COURT: From Mr. Holton. 

BY MR. DAVIS: 

Q From Mr. Holton. A No, sir, she did not. 

• • * • 


Cross Examination 

* # • • 

340 Q Mrs. Dawson, did you visit Mrs. Holton at 
her apartment at 1420 Harvard Street? A Yes, 

on many occasions. 

Q Did you see her have roomers there? A Did she 
have roomers? 

Q Yes. A Why, I am not sure of that, I don’t know. 
Q Do you know what was being paid for the rent of 
the apartment she lived in? A No, that seemed to be 
Mr. Holton’s affairs, she never mentioned that. 

Q And do you know whether or not she kept roomers 
and boarders down at the farm in Loudoun County? A 
I don’t know that she ever had roomers and boarders, 
she had lots of guests, but whether they were paying 
guests or social guests, I couldn’t say that because she 
never said that. 

Q You don’t recall whether or not they paid her any¬ 
thing or not? A No, T never heard of that. 

Q She never confided in you? A No, she did not. 
Q When you visited her in the Harvard Street apart¬ 
ment house, how many rooms did that apartment consist 
of? A Well, as far as I can remember, T think 

341 there were two bedrooms, a dinette, a living room, 
a reception hall and a kitchen. 

Q Did you see persons there other than Mr. and Mrs. 
Holton occupying rooms there? A I did not ever. 

Q And did she ever tell you that she was keeping 
roomers? A No. 
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Q I will ask you, did you know her in her girlhood 
days? A No, because there is about 30 years difference 
in she and my age, I wouldn’t hardly have known her 
then. 

Q Do you know whether or not she wore a large dia¬ 
mond ring on the third finger of her left hand? A I 
have seen her with a diamond on, yes. 

Q Did she tell you whether or not that was hers? A 
No, I don’t think that the ring was ever mentioned. 

Q You just didn’t have discussions about those things? 
A Well, her personal affairs, I don’t see why she would 
talk those over as to what was hers and what wasn’t. 

• # • • 

Clara E. Mistretta, 

called as a witness on behalf of the plaintiff, being first 
duly sworn, was examined and testified as follows: 

• • • • 

342 Q Do you know Mr. Worthington W. Holton? 
A I have known him all mv life. 

Q Are you related to him? A Yes. 

Q Did you also know his late wife, Mary B. Holton? 
A Yes. 

Q When did you first make her acquaintance? A 
Well, I made her acquaintance soon after she was mar¬ 
ried. 

• • • • 

343 Q And after their marriage, how often would 
vou see vour cousin, W. W. Holton? A Well, mv 

husband used to go there to hunt every fall, but Mrs. 
Holton brought in quite a few relatives, her father and 
her uncle, so they took the spare room so we would go to 
his brother’s, who has the right next farm to him. 

• • • • 
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344 Q During the time that your cousin Worthing¬ 
ton Waters Holton was married to Mary B. Holton, 
do you have any personal knowledge of the fact that she 
had or did not have any independent income? A She 
did not. 

Q Was she ever, to your knowledge, engaged in any 
independent venture or business? A No. 


Cross Examination 

• • * • 

345 Q Did she have a large diamond ring on her 
third finger? A I wouldn’t say it was a large ring, 

she had a diamond ring. 

Q Did she wear that up to the time of her death, or 
do you know? A Well, I saw her—well, I’d say a few 
years before she died and the ring was on her finger. 
Q You saw her a few years before she died? A Yes. 
THE COURT: A few days, she said. 

THE WITNESS: Yes, I think it %vas just a year be¬ 
fore she died. 

THE COURT: Oh, a year, I misunderstood you. 
THE WITNESS: Yes,"judge. 

* • • • 

346 Q You know she had boarders over there? A 
Well, I knew she had boarders. 

* • • • 

Q How often would you be over on the farm? A 
Well, as I told before, we’d go on hunting trips there, 
my husband would, every fall, and then whenever I got a 
chance to go up there, I always went in to see him, be¬ 
cause it was so many of the Belts there they didn’t want 
us. We were never accepted there by Mrs. Holton. 

* • • • 
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347 Q Well, now, didn’t she have boarders down on 
the farm, too? A Well, she had her father there 
and she had her uncle there, I wouldn’t call them board¬ 
ers, but she might have had boarders there. 

34S Q Now, you know when Mr. Holton had an in¬ 
jury? A Well, I remember the injury Mr. Holton 
had, he was recently married, a year or so, and Mary 
Holton, she had a gasoline stove in her kitchen and she 
also had a big wood stove, and I know she took the gaso¬ 
line, the glass gasoline tank and put it on the wood stove, 
and they had an explosion, so she ran upstairs and got 
her jewelry and shot a gun out the window and my cousin 
got nearly burned up. It burned him terribly, I do know 
that. 

And then another time, he was hanging out clothes and 
fell on the ice and broke his hip, and that is the only 
injuries I have ever heard of. 

• • • • 

349 Q Was he a long time in a cast? A Well, I 
guess the normal time, but I know after he got 
married, he had to do a lot of washing and house work 
after he got married, I do know that. 

Q It is your understanding, then, he was hanging out 
clothes when he broke his hip? A Yes. 

Q Do you know anything about an inheritance Mrs. 
Mary Holton received from her father’s estate? A Well, 
now, T will just have to say I heard that her father had a 
very small place, as I heard, and I think it was kind of 
equally divided amongst them, but it was such a small 
place T don’t think it was much to anyone. 

Q You don’t know what it was, but you did hear there 
was something? A Yes. 

• • * • 

Q Now, with regard to boarders about the farm, room¬ 
ers up at the apartment at Harvard Street, you don’t 
know what they paid, what they contributed? A T told 
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you before 1 never interfered in Mrs. Holton's business, 
I have too much of my own to attend to. 

Q Then, you just don’t know whether she received 
something from them or not? A Now, you know, 

350 you don’t keep boarders unless you receive money 
from them. 

• • • • 

Mrs. Jacquelyn Wade, 

• • • • 

Direct Examination 

BY MR. DAVIS: 

• # • • 

351 Q Do you know Mr. Worthington W. Holton? 
A Yes, sir. 

Q How long have you known him? A Since 1945. 

* • • • 

Q At that time where was Mr. Holton living? A 

1420 Harvard. 

Q Did there come a time when you went to live with 
him? A Yes, sir. 

• • # * 

Q At that time when you went to live at the apart¬ 
ment occupied by Mr. Holton, did you meet Mrs. 

352 Holton, his wife? A Yes, sir. 

Q And how long did you live at the apartment? 
A I’d say close to a year. 

• • • • 

Q And after you left, you and your husband left the 
Holton’s where did you make your home? A Two doors 
below there. 

Q That would be what address? A 1406. 

Q Harvard? A 1406 Harvard. 
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• • • • 

354 Q You first met her, I believe, in 1945 when you 
went to live with her? A l T es, sir. 

Q Now, during the approximate four years that you 
knew her, did Mrs. Holton have any independent means 
of income, to your knowledge? A The only income that 
I knew Mrs. Holton had, was from the room that we 
rented. 

Q The room you rented? A In fact, she told me so, 

that she rented the room—Mr. Holton would let her rent 

the room so she would have a little extra spending money 

or movie monev or monev for hose. 

* * 

Q Do you know who paid the rent on the apartment at 
1420 Harvard? A Mr. Holton, as far as I know, I 
couldn’t say actually, but I do know that on a number of 
occasions that she would need a little extra money and 
she would ask us to pay the rent in advance, unbeknownst 
to Mr. Holton. 

Q She was permitted, with your knowledge, by 

355 Mr. Holton to keep the rent money that you and 
Mr. Wade paid her? A Yes, sir. 

« • • • 

359 Emmitt D. Wade, 

called as a witness on behalf of the plaintiff, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

• • * • 

364 Q Shortly ater her death, Mr. Wade, did you 
have occasion to accompany Mr. Holton to any 
bank? A I did. 

Q What bank was that, sir? A Citizens Bank of 
Takoma Park. 

• • • • 
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Q Did you go into the Citizens Bank with Mr. Holton 
on the occasion of that visit? A I did, sir. 

Q Can you fix the time, how long after April 9, 1949, 
that was? A I would say something like a month. 

• * • • 

365 Q Did you personally go into the Citizens Bank 
with Mr. Holton on the occasion of that visit? A 

I did. 

Q What was the purpose as stated by Mr. Holton to 
the representative of the bank, for that visit? A Well, 
he went over to see something about some notes. 

Q Some notes? A Yes, sir, some notes. 

• • • • 

Q WTiat was he informed by the official of the bank to 
vrhom he was then talking with reference to the notes? 
A That there wasn’t anything that they could do for 
him. 

• • • • 

366 Q Was anything said in the course of the con¬ 
versation about the Riggs National Bank? A Yes, 

sir. 

Q What was said? A Said that he would have to 
go—Mr. Holton asked this gentleman he was talking to 
about how was the other money fixed up, in other words, 
he was trying to find out "whose name the other money 
was in, Mr. Holton. 

• • • • 

367 Q After the subject of the Riggs Bank came 
up, and you ultimately left the Citizens National 

Bank, where did you and Mr. Holton go? A We went 
back to his home, 1420 Harvard. 

Q 1420 Harvard, for what purpose did Mr. Holton go 
back to their home, if you know? A To look over his 
papers. 




122 A 


Q And did he look over any papers in his apartment 
at that time? A He did, sir. 

Q After looking over any papers, where did you go 
then? A To Higgs National Bank, 14th and Park Road. 

Q What was the purpose in going to Riggs National 
Bank ? A He wanted to draw out some money. 

Q Were you present when he went in and talked to 
any official at the Riggs National Bank? A I w’as with 
him. 

• • m • 

368 Q Was this on the same day as the visit to 
Takoma Park? A No, sir. 

Q How long after that was it? A A week later. 

• • m ♦ 

Q What did that official state to you, the Riggs Na¬ 
tional Bank official? A That he couldn’t withdraw any¬ 
thing. 

Q Couldn’t withdraw’ anything. Now’, Mr. "Wade, dur¬ 
ing the approximate four and a half or five years that 
you knew’ Mrs. Holton, particularly, did she have any in¬ 
dependent means, to your knowledge? A No, not to my 
knowledge. 

Q Was she engaged in any independent business? A 
Not to my knowledge. 

Q Did she on any occasion while you were living there, 
particularly in 1946, tell you that Mr. Holton had made 
her a present of $10,000? 

• * • • 

360 A No, sir. 

• • • • 

370 Cross Examination 

• • • • 

373 Q Now’, you saw* Mr. Holton? A I did. 

Q And what w’as his physical condition at the time of 


Mrs. Holton’s death? A He wasn’t in such good health 
at all. 

Q And what was his mental condition? A He 
couldn’t move around any at all. 

Q Well, what was his mental condition, that is 

374 with respect to his mind? A I would say 0. K. 

• * • • 

Q Now, during the time you and your wife lived 
there, how did Mr. and Mrs. Holton get along? A As 
well as anvbodv could, I never heard of anv argu- 

375 ments. 

Q Were they congenial at all times? A Yes, 
sir. 

Q Mr. Holton wrote the checks? A Sir? 

Q Did Mr. Holton write the checks? A He did. 

Q Take care of all the business? A He did. 

* • * • 

376 Q Now, you can’t fix the date when you went 
to the Citizens Bank in Takoma Park? A No, sir. 

Q There did come a time when you went to the Riggs 
Bank, is that right? A That is right, sir. 

377 Q When was that? A I’d say somethink like 
a week later. 

Q Five weeks after Mrs. Holton’s death? A I am 
not sure of the date. 

Q And did vou go in the bank with Mr. Holton? A 
I did. 

Q Do you know to whom you spoke? A No, sir. 

Q You were right with him? A I was. 

Q And you don’t know what was done there, then? 
A No, sir. 

Q And did Mr. Holton have lawyers at that time? A 
No, sir. 
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Q Then did there come a time when he got lawyers? 
A Yes, sir. 

378 Q And did you have a part in obtaining attor¬ 
neys for him? A I did, sir. 

# • * • 

Q Did he go from the apartment to their office? A 
He went from his apartment to the office. 

• • • • 

Q Now, when you went with Mr. Holton to their of¬ 
fice, did he take anv papers with him? A Yes, sir, he 
did. 

Q What papers? A I wouldn’t know\ 

Q Could you describe the papers? A No, sir. 

Q Did you see them? A I did see the papers, but I 
didn’t know what kind of papers. 

• •it 

392 Earl A. Bowman 

was called as a witness on behalf of the plaintiff 
and, being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

« • • « 

Q What is your occupation? A Banking. 

Q With which bank are you connected? A Citizens 
Bank of Takoma Park. 

Q How long have you been affiliated with that bank? 
A A little over 11 years . 

Q Directing your attention to 1946, what was 

393 your status with the Citizens National Bank? A 
Note teller. 

• • • • 

Q Are you here today at the request of Mr. Carr, 
cashier of the bank, to supply information in your posses¬ 
sion concerning Mary B. Holton? A Yes, sir. 



Q I show you what has been identified as Plaintiff’s 
Exhibit No. 32, a deed of trust note made payable to 
Mary B. Holton, dated August 26, 1946, and ask you if 
you have, first, knowledge of the fact that that note was 
deposited with your bank for collection? A Yes, sir. 

Q And as a result of that note having been deposited 
for collection, were the payments reflected on the face of 
the note actually made by your bank and credited? A 
They were. 

Q I show you what has been identified as Plaintiff’s 
Exhibit No. 48, which is your bank’s ledger, consisting of 
three pages pertaining to a joint account between W. W. 
Holton or Mary B. Holton, and ask you if the payments 
of $72.87 shown as deposits on that ledger sheet are 
the same as the payments indicated on this note? A 
$72.37, it varies a little, there is a small col- 
394 lection charge on there. $72.87 less a 40-cent col¬ 
lection charge. 

Q I see. But the $72 and some odd cents collections 
are the same collections as reflected on the face of the 
note? A That is right, yes, sir. 

Q I direct your attention to Exhibit No. 32 again, 
which is the photostatic copy of the note, and ask you 
if you can identify the handwriting of the figures? A 
Yes. 

Q Showing the very first figure— A Yes, sir, that 
is mine. 

Q What is the date of that first collection? A Octo¬ 
ber 3, 1946. 

Q And would that ordinarily be the first payment due 
on this note of August 26, 1946? A The first payment 
was due September 26, the October 3 date covered that 
payment. 

Q And that first payment credited on the note is in 
your handwriting? A That is right, yes, sir. 

Q Wliat evidence, if any, do you have or does your 
bank have for the deposit of that note for collection, 
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the proceeds, to be deposited to the joint account of 
W. W. Holton or Mary B. Holton? A The only thing 
I have is a cross-check card that we have for our own 
information, which would show the name of 

395 the people that pay on the note as well as the 
owner, in other words, showing the maker of the 

note. 

Q The maker of the note, is that right? Do you have 
anything in the name of payee Mary B. Holton, indicat¬ 
ing that this note was placed for collection and the pay¬ 
ments to be deposited to the joint account? A The only 
thing we have is this cross-check card and the informa¬ 
tion on the back of the note. 

Q I am asking you if you have anything in writing 
from Mary E. Holton? A No, nothing in writing. 

Q Do I infer, then, that her instructions to make the 
deposits as shown on that note and deposited in the 
joint account, was done by word of mouth, orally? A 
That is right. 

THE COURT: The Court means no reflections or in¬ 
sinuation, but how can a bank protect itself under a 
situation of that kind without a thing in the world in 
the nature of an assignment from her to the joint ac¬ 
count, where do you stand? 

THE WITNESS: This is the first case we have ever 
had like this. 

THE COURT: I should think so. 

THE WITNESS: We had no question, in fact I had 
no question in my mind whatsoever about crediting the 
money or proceeds from this note to the joint 

396 account because the account was so either or the 
survivor could draw. Consequently, it was her 

money or it was the other party’s money. The note 
was her note and I was of the opinion that she could 
deposit it. 

THE COURT: Well, she could, but how are you going 
to prove—I don’t want to get into a legal argument with 


you—but could the bank possibly prove she gave you 
such instructions unless you had something in writing? 

THE WITNESS: As I say, there was no question on 
this particular case. Now', if the note had been payable 
to other parties and w*ould have gone to the account of 
just one of them, then we w’ould have had a written 
agreement. But by it being payable to just the one 
party and going to a joint account, there is no question 
in our mind at all. 

THE COURT: Well, there is a lot in mine, but the 
fact is there wasn’t anything in wanting? 

THE WITNESS: No, sir, there wras not. 

THE COURT: All right. 

MR. DAVIS: Will you mark this card as Plaintiff’s 
next exhibit in number, please? 

THE DEPUTY CLERK: No. 52. 

• • • • 

397 Q Nowr, as a matter of fact, w’hen this note was 
accepted, the only checking account with the Citi¬ 
zens National Bank was the joint account between W. W. 
Holton and Mary B. Holton, isn’t that true? A That 
is right. 

MR. DAVIS: I offer this in evidence, Mr. Bird. 

MR. BIRD: No objection. 

(Plaintiff’s Exhibit No. 52 for Identification was re¬ 
ceived in evidence.) 

• • • • 

398 BY MR. BIRD: 

Q You have a note there payable to Mary B. 
Holton? A That is right. 

Q Unendorsed? A That is right. 

Q And you had oral instructions to put the proceeds 
as paid on account of this note to her account or the 
joint account? A That is right. 

THE COURT: Her account is a joint account. 

BY MR. BIRD: 
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Q The joint account, from her. You had from her 
oral instructions? A We had it as it reads here, 
‘‘Credit checking account Mary B. Holton.” 

Q That is the deceased? A Well, that was written 
on after we found out she had died. 

THE COURT: I think it is worthwhile to talk about 
this a little bit, because that whole note might have 
been paid and then W. W. Holton could have checked 
the whole thing out, although it was her money, accord¬ 
ing to the fact that the note was given to her. So I just 

can’t understand, to save my life, the transaction. 

• * * • 

399 THE COURT: The bank would have had abso¬ 
lutely no evidence if she had come in and said, 

“Look, that was my money, that was my note. I didn’t 

tell you anything about it,” the bank wouldn’t have had 
any evidence at all that that money was to be placed in 
a joint account, according to the statement of the wit¬ 
ness. All right, there is no use to talk about that, but 
I don’t understand that method of banking. 

# # • • 

Q Now, I will ask you, Mr. Bowman, w-as this note, 
during the lifetime of Mary B. Holton, deliverable to her 
by your bank? A Yes, upon the return of our receipt. 

• • • • 

Q She had that, you did give it to her? A That is 
right, that was in her possession. 

Q Now*, during her lifetime and during the time this 
note was in your bank, wras that withdrawable by 

400 Worthington W. Holton? A I would not do it un¬ 
less I had legal advice on it, even though he had 

possession of the receipt. She couldn’t have drawn it 
out without the receipt and, even so, I would have had 
legal advice on it. 

Q Now, as a matter of fact, after the death of Mary 
B. Holton, it was delivered, according to vour records, to 
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the administrator of Mary B. Holton? A That is right. 

Q The thing you had there was an administrator’s re¬ 
ceipt? A I would assume so, yes, sir. 

MR. BIRD: That is all. 

• • * • 

401 Recross-Examination 

• • • • 

Q * * * The bank had given Mary B. Holton a re¬ 
ceipt? A That is right. 

Q Was that later produced? A I believe it was and 
at the same time our attorney was called in on the case, 
Mr. Lamond. 

• • • • 

402 THE COURT: Did vou ask the Bank’s attornev 

•> * 

before you put this money in the joint account? 
THE WITNESS: No, sir, we did not. 

THE COURT: Well, when you go back, you ask him 
about it. 

THE WITNESS: I intend to, as I say, there was no 
question in my mind at all about it at the time. 

THE COURT: According to that theory, I could put 
money in the bank and then my worst enemy could go 
down to the bank and have it put in a joint account and 
check the whole business out and the bank wouldn’t have 
the slightest evidence that any instruction was ever given 
from me, not the slightest. I just don’t understand it. 

THE WITNESS: Well, in the case of a joint account, 
you said something about your worst enemy, you would 
have to come in with that particular person and both of 
you sign a card, making the account joint. 

THE COURT: But you didn’t do that in this case? 
THE WITNESS: The account is joint, the checking 
account was joint. 

403 THE COURT: You haven’t anything to show 
the proceeds of that note should be placed in the 

account so he could check it all out? 
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THE WITNESS: That is true, I have nothing in 
writing to show that, just an oral agreement. 

THE COURT: The only reason I have been asking— 
and I am not going to say anything more about it pres¬ 
ently—is because it seems to me there must have been 
something received by the bank in order to authorize 
the bank to deposit the proceeds of that note as it did; 
it seems to me there must be. 

THE WITNESS: There could be there is something 
around the bank, sir, but I could not find it this morn¬ 
ing; I looked. 

• • • • 

Redirect Eocamination 

* • * • 

Q Mr. Bowman, what you just referred to, in re¬ 
sponse to His Honor’s question, is this signature card 
which opened up the joint checking account, is that not 
a fact? A That is right. 

Q And that signature card was signed June 4, 1946? 
A That is right. 

Q Approximately three months before this note 
404 was placed with your bank for collection? A 
That is right. 

Q So you assumed, since the account was a joint 
account, anything the payee indicated, as far as the 
subsequent deposits, was all right? A Well, I would 
have had to have some instructions as to where to 
put the money or the proceeds from the note, I couldn’t 
do it on my own sayso. 

Q And since there is nothing in writing from the note 
payee, Mrs. Holton, that was all done, to your best 
recollection, by word of mouth from Mrs. Holton? A 
As far as I can recall, yes, sir. 

• • • • 
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Recross-Exammation 
BY MR. BIRD: 

Q Do you have a copy of the receipt the bank gave 
to Mrs. Holton? A No, sir, we do not make a copy 
of that. 

• • • • 

405 Q You have just stated, Mr. Bowman, when 

406 you take a note this way from a note payee, you 
give them the bank’s receipt for the note? A 

That is right. 

Q Now, is that receipt issued in duplicate? A No, 
sir. 

Q So the only receipt that would have been issued 
would be one in Mary B. Holton’s possession? A That 
is right, it would have been in my handwriting to her 
order. 

Q Now, suppose Mary B. Holton, the payee, lost or 
misplaced that receipt, what would you require from her 
if she wanted to withdraw the note and place it else¬ 
where for collection? A We would make up a receipt 
of our own for her to sign telling she had received the 
note from us. 

# * • • 


Mrs. Eugenia J. Croxton 

was called as a witness on behalf of the plaintiff, and 
being first duly sworn, was examined and testified as fol¬ 
lows : 

407 Direct Examination 

• • • • 

Q Were you, at one time, engaged with your husband 
in the realty business under the name of Realty Associ¬ 
ates, Incorporated? A I was. 

• • • 
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Q When did that business cease to operate, Mrs. 
40S Croxton? A In October, 1948. 

• • • • 

Q I show you what has been identified as Plaintiff’s 
Exhibit No. 31, a check drawn 6/10/46, on the Citizens 
Bank of Takoma Park, payable to Realty Associates, Inc., 
and ask vou if vou recall having received that check? A 
I don’t recall this. 

Q Does it bear any endorsement of Realty Associates? 
A Yes, it does. 

Q Does that endorsement show also a cancellation? 
A It does. 

Q Will you examine the face of the check and notice 
that it is made out in numerals $500 and the letters 
“Five Dollars.” A That is right. 

Q Is that the reason the check was dishonored, to your 
knowledge? A I imagine so. 

Q You have been asked to bring with you, Mrs. Crox- 
ton, any records of your firm pertaining to the placing of 
a first deed of trust on premises 3236 Walbridge Street, 
Northwest. Do you have those records with you? A I 
have. Yes, I have those. 

• • • • 

409 Q I show you this paper, Mrs. Croxton, and 
ask you if that is a carbon copy of a letter written 
by Mary B. Holton? A That is a copy of a letter 
written in her own handwriting. 

Q This was addressed to your company, Realty Asso¬ 
ciates? A That is right. 

• • • • 

Q Now, I will direct your attention to the date of that 
letter, 6/10/46, and call your attention to the fact that it 
mentions an attached check in the amount of $500 to be 
applied on purchase of first trust note in the amount of 
$10,000 on 3236 Walbridge Street, Northwest. Having 
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refreshed your memory now, would you say that is the 
check which accompanied this letter? A I would. 

• • • • 

411 THE COURT: What is it? Let me look at it, 
please, sir. 

MR. DAVIS: According to the witness. Your Honor 
please, it is a letter written in longhand by Mary B. 
Holton to the Witness’ firm and the original letter is 
apparently lost or misplaced, but that is a copy they 
made in typewriting attached in their file. 

THE COURT: All right. 

* • • * 

MR. DAVIS: If the Court please, I would like to 
read into evidence Plaintiff’s Exhibit No. 53, a copy of 
a letter dated 6/10/46, Washington, D. C., addressed to 
Realty Associates, Inc., Washington, D. C.: 

‘ 1 Gentlemen: 

“The attached check in the amount of $500 is 

412 to be applied in purchase of first trust note in 
amount of $10,000 on 3236 Walbridge Street, 

Northwest, the remainder of $9,500 will be placed in 
the hands of the title company on day of transfer of 
property. 

“Yours most sincerely, 

“Mary B. Holton/’ 

And the handwriting of the witness refers to, an arrow 
marking down to the left-hand corner, states: 

“Check for $500 and original letter held in vault.” 
(Plaintiff’s Exhibit No. 53 for Identification was re¬ 
ceived in evidence.) 

• • • * 

Q Now, referring to your file, Mrs. Croxton, was this 
deal, the placing of the first trust on 3236 Walbridge 
Street, subsequently consummated? A Yes, it was con¬ 
summated. 
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Q I show you now Plaintiff’s Exhibit No. 29, 

413 which is a check dated August 20, 1946, addressed 
to Realty Associates, Inc., and ask you if that 

bears your firm’s endorsement and subsequent cashing 
of that check? A It does. 

Q I show you now Plaintiff’s Exhibit No. 30, also a 
check drawn on Citizens Bank of Takoma Park, dated 
August 15, 1946, in the amount of $9,500, made out and 
signed by W. W. Holton, and ask you if that bears your 
endorsement? A Yes, it does. 

Q As a matter of fact, that is a special endorsement, 
is it not, Pay to the Order of District Title Company? 
A Well, District Title Company, and this was our secre¬ 
tary whom I just referred to. 

• • • * 

Q Now, I show you Plaintiff’s Exhibit No. 32, Mrs. 
Croxton, which is a photostatic copy of the deed of trust 
note in question, in which you and Thomas R. Fitzgerald 
are named as trustees. A That is right. 

Q Will you state to His Honor who drew that note? 
What I am driving at, was it drawn at the title company 
or by the title company or drawn by someone in your 
office? A It is exactly the form used by our office and 
we most usually drew our own notes. 

414 Q And when vou nsuallv drew vour own notes, 
bv the same token, vou usuallv drew a deed of 

trust to which it referred, is that right? A That is 
right. 

* * • • 

MR. DAVIS: I would like to read into evidence at 
this time, if the Court please, as Plaintiff’s Exhibit No. 
54, the original of the letter the witness has just de¬ 
scribed from Realty Associates, Inc., on their letterhead, 
dated August 6, 1946, addressed to Airs. Mary B. Holton, 
1420 Harvard Street, Northwrest, Washington, D. C.: 
“Dear Mrs. Holton: 

415 “With reference to the loan of $10,000 which you 
are making, secured by first trust on premises 
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3236 Walbridge Place, Northwest, settlement will be made 
at the District Title Company on August 26. Please 
send us before that date your check for the balance of 
the loan, $9,500, payable to the order of the District 
Title Insurance Company. 

“We are grateful for your cooperation in this trans¬ 
action and hope w’e may have the pleasure of continuing 
to serve you. 

“Very truly yours, 

“Thomas R. Fitzgerald, 
“Settlement Department. ’ ’ 

And the envelope in which the letter w’as mailed was 
addressed to Mary B. Holton only, at 1420 Harvard 
Street, mailed August 6 at 6 p. m. 

(Letter dated August 6, 1946, to Mary B. Holton from 
Realty Associates, and envelope, w T ere marked Plaintiff’s 
Exhibit No. 54 and received in evidence.) 

* • • * 

MR. DAVIS: Would vou call Mr. Bowman in for a 
moment, please? He wanted to make a statement to 
His Honor. 

THE COURT: All right, sir. 

MR. DAVIS: Your Honor please, I understand 
416 from Mr. Bowman, at the request of Mr. Bird, he 
called the bank’s general counsel, Mr. Lamond, 
and he wanted to make a statement to Your Honor as 
to Mr. Lamond’s attitude towrard the legal question pre¬ 
sented. 

THE COURT: All right, sir. 

MR. BOWMAN: Air. Lamond said that due to the 
fact that he was called in for consultation upon the pre¬ 
sentation of the proper administration papers and a re¬ 
ceipt w*as received from the administrator of the estate 
for the original note, that it wras not necessary for the 
bank or anyone else to have received the original receipt 
that Mrs. Holton had been given. 
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THE COURT: Oh, there was no question about that. 
I never discussed the receipt with you. 

MR. BIRD: Does he have it, that is what I wanted 
to know. 

MR. BOWMAN: He did not have it. At the same 
time, I asked him what his opinion was of a note, as this 
one is, payable to one party being deposited to a joint 
account, and he said lie saw no question at all as to 
why the money should not go to a joint account if she 
requested it. It would not have to be in writing. 

THE COURT: Well, I wouldn’t like to express my 
opinion, sir, it would be unnecessary; it is no good. 

MR. BOWMAN: I asked him if there would be any 
difference between the State of Maryland and the Dis¬ 
trict. 

417 THE COURT: There would be no difference 
anywhere, my friend, no body has a right to give 

my money away. 

MR. BOWMAN: That was his answer to me. 

THE COURT: Well, that may have been, but prob¬ 
ably you didn’t put it to him— 

MR. BOWMAN: He recalled the case. 

THE COURT: It just couldn’t be true, that is all, 
that just couldn’t be so. But still, gentlemen, it is not 
worth while to discuss it, but it just couldn’t be so, 
that is all. 

• • • • 

418 Q Now, I will show you these tvro checks 
again, namely, Exhibit No. 29 and No. 30, and 

direct your attention to the fact that both of these 
checks were drawn and signed by W. W. Holton as the 
maker. Can you give us any reason -why this note, rep¬ 
resenting that $10,000, was made payable to Mary B. 
Holton only? A I cannot. 

Q Do you have in your file of records any letter of 
instructions from Mrs. Holton as to the making out of 
this note? A I do not. 
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Q Will you look at the outside of your jacket and 
see if there is anything with reference to how the note 
should be made out or the deed of trust? A First trust 
from Mary B. Holton, $10,000, 5 percent, payable $72.87 
a month, and then the second trust—you don’t want that. 

• • * • 

419 Q Do you know, Mrs. Croxton, whether or not 
insurance was taken out to secure that deed of 

trust obligation? A Yes, it was. 

• • • * 

Q I will show you this policy of Northwestern Na¬ 
tional Mutual. Can you identify that as the policy 
taken out to insure the fire risk on this deed of trust? 
A Yes, that is the one. 

* * * # 

420 THE COURT: As I understand it, this trans¬ 
action, as far as you know, was carried on exclu¬ 
sively by Mary B. Holton? 

THE WITNESS: As far as I know. 

THE COURT: You had no communication, either 
oral or written, from Worthington Waters Holton? 

THE WITNESS: No. 

THE COURT: All right. 

MR. DAVIS: If the Court please, I offer in evidence 
at this time as Plaintiff’s Exhibit No. 55, the insurance 
policy which Mrs. Croxton has identified as having been 
written to the Northwestern National Insurance Com¬ 
pany, which commenced August 26, 1946, the same date 
of the property settlement. It lasted for three years 
and expired August 26, 1949, insuring the property at 
3236 Walbridge Street, Northwest, and listing as the in¬ 
sured parties Carlos A. and Carmen L. Larrazabel, and 
on the body of the policy, the indication, “Loss, if any, 
on buildings payable to Eugenia J. Croxton and Thomas 
R. Fitzgerald, Trustees.” 




13S A 


(*‘Plaintiff’s Exhibit No. 55 for Identification” was re¬ 
ceived in evidence.) 

BY MR. DAVIS: 

Q That is the usual practice, is it not, to make 
421 any loss payable to the trustees named in the 
deed of trust and not to the parties insured there¬ 
by? A That is right. 

• • • • 


C ross-Examination 
BY MR. BIRD: 

Q Mrs. Croxton, the records in this case, you have 
them, show that there was a trust note to be made 
payable to Mary B. Holton, is that correct? A That 
is right. 

Q There was an original check transmitted to your 
office from Mary B. Holton ? A That is right. 

MR. DAVIS: June 10, 1946. 

BY MR. BIRD: 

422 Q Which was returned? A That is right. 

Q This first check, signed by Mary B. Holton, 
then the next two checks, one for $500 and one for $9,500, 
came to you signed by W. W. Holton? A That is right. 

Q And there was correspondence in regard to the 
first check, was there not? A Yes. 

Q And it was returned to Mary B. Holton? A That 
is right. 

Q At her address? A That is right. 

Q At Harvard Street, through the mail. Now, also 
your Mr. Fitzgerald addressed this letter marked Plain¬ 
tiff’s Exhibit No. 54 to Mary B. Holton at that address, 
at 1420 Harvard Street? A That is right. 

Q In which he refers to this note, he says: 

“Please send us before that date your check for the 
balance of the note, $9,500, payable to the order of Dis¬ 
trict Title Insurance Company. We are grateful for 
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your cooperation in this transaction and hope we may 
have the pleasure of continuing to serve you.” 
453 Following that you received the $9,500 check? A 
Yes. 

Q Now% what became of the note wdien the $9,500 was 
transmitted, you had the full payment for the note, the 
full $10,000 for the note? A Well, the money went to 
the owner of the property, the note w r as placed in a 
bank for collection. 

Q By -whom? A Well, it was at the pleasure of the 
noteholder, I mean it was wherever she suggested it be 
placed for collection. 

Q Did you do that or did she, I mean. A I believe 
Mr. Fitzgerald perhaps took care of that for her, placed 
it, I am very sure that he must have done that. 

Q Now, did you have a Mr. Henry Rhodes? A Yes. 

Q Did he have anything to do with this transaction? 
A Mr. Rhodes was the salesman in our office who con¬ 
summated this sale. 

Q Do you know where Mr. Rhodes is at the present 
time? A He is a resident of the District of Columbia, 
but I understand at the present time he is not well, in 
the hospital. 

Q And have you discussed that with Mr. Davis; does 
he know where Mr. Rhodes is? A I believe Mr. Davis 
knows where Mr. Rhodes is. 

424 Q I understand he dealt with Mrs. Holton, sold 
the note? A Yes, that is right. 

Q Did your company make a commission on this? A 
Yes, only sales commission, sir. 

# • • • 

Q All of these papers and records you have there, 
represent the regular course of your business, is that 
right? A That is right, sir. 

• • • • 
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BY MR. DAVIS: 

Q Mr. Bird just read you from Plaintiff’s Exhibit 
No. 54, which is Mr. Fitzgerald’s letter, and he placed 
special emphasis upon the second paragraph: 

“Please send us before that date”—meaning August 
26—“your check for the balance of the loan, $9,500.” 

Do your records indicate that Mary B. Holton ever sent 
her check for $9,500, or is this the only check for $9,500 
that you ever received in connection with that loan? A 
That is the only check we received. 

• * • • 

426 Thomas R. Fitzgerald 

was called as a witness on behalf of the plaintiff and, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

• • • • 

Q What is your occupation? A I am a real estate 
broker. 

Q How long have you been in the real estate business? 
A Five years. 

Q In the District? A Five years. 

• • • • 

427 Q W 7 ith whom were you connected in 1946? A 
Realty Associates. 

Q In what capacity? A In charge of the settlement 
department. 

Q What is known as the settlement office? A That 
is right. 

Q I show you, Mr. Fitzgerald, a deed of trust note 
dated August 26, 1946, and ask you if you are one of the 


1 


141 A 


trustees in that note and also in the deed of trust men¬ 
tioned? A That is correct. 

Q Now, did you attend the title company at the time 
of the settlement on this particular deal? A Yes. 

Q Do you recall the name of the salesman? A Yes. 
Q Who sold the property, 3236 Walbridge Place? A 
Yes, it was Henry Rhodes. 

Q Your firm participated in the commission resulting 
from that sale, did it not? A That is correct. 

• • • • 

429 Q Now*, having known the proceeds of this loan 
came from one individual named W. W. Holton, 

are you able to account for the fact, Mr. Fitzgerald, that 
the note and the deed of trust on which it w’as based, 
mentioned only one party, Mary B. Holton? A Yes, I 
didn’t know* there was any other person, I didn’t know 
there was a Mr. Holton until the last several days. My 
contact w’as never directly with Mrs. Holton. The sales¬ 
man w’ho made the sale obtained the loan of w’hat 

430 is known as private money, to distinguish it from 
money loaned through an established lending insti¬ 
tution; he w’as the person who contacted Mrs. Holton 
and informed me he had found a woman w’ho had some 
private money w’hich she wished to invest in a trust 
and would be available for the trust on this property. 

Q So you, personally, as one of the trustees, have 
never seen either Mrs. Holton or Mr. Holton? A That 
is correct. 

Q I believe you stated you never knew’ there w’as a 
Mr. Holton until the last few days? A That is correct. 

443 A. Arvrn Lynn 

w’as called as a witness on behalf of the plaintiff and, 
being first duly swrorn, was examined and testified as 
follows: 
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Direct Examination 

• • • • 

Q You are a member of the Bar of the District of 
Columbia? A Yes, sir. 

Q How long have you been in active practice? A 
Since 1941. 

Q Where do you maintain your office? A At the 
present time, 2S04 14th Street, Northwest. 

Q Are you associated with any firm at that address? 
A Yes, sir, the firm of Lynn & Francke, of which I am 
a partner. 

• • • • 

Q When did you first see Mr. W T . W. Holton, plaintiff 
in this action? A I first met him toward the end of 
April of 1949. 

• • • # 

444 Q Now, in the course of your investigation— 
what was the purpose of Mr. Holton’s first visit to 

your and Mr. Francke’s office? A I don’t know that I 
can answer that precisely. As I recall, T was in the office 
when I saw this gentleman come in, an elderly gentleman 
who as it turned out was Mr. Holton. He had someone 
with him, I think it was Mr. Wade; I paid no particular 
attention at the time, not knowing what the business was. 
But perhaps the next day, it first came to my attention 
that he had come there in connection with a prospective 
obtaining of moneys which he claimed. 

MR. BIRD: I object. I think this would be a self- 
serving declaration: his client can state that. 

THE COURT: W 7 ell, you see, Mr. Bird, one of your 
defenses is that instead of making a claim for the pro¬ 
ceeds of these notes, he undertook to administer on his 
wife’s estate and put these notes, as I understand it, 

445 among her assets. That being so, why, then, the 
Court thinks it is proper for this counsel to be 
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allowed to tell what he came there for and what he said 
he wanted. 

MR. BIRD: I think that is hearsay. 

THE COURT: The Court doesn’t think so, sir. 

# * * * 

Q All right, Mr. Lynn, continue. Did you understand 
the pending question? A Yes, I believe that you want 
to know what I learned Mr. Holton was there for. 

Q That is correct. A Well, it was rather vague at 
that time, but he had come in for several purposes ap¬ 
parently, as I learned from Mr. Francke. I, of course, 
learned that Mrs. Holton had died, that there was some 
question of money due him, that there was a question 
of prospective administration of an estate which Mrs. 
Holton might have, and also, as I understood, for the 
purpose of having a will drawn. That is what I dis¬ 
covered, I believe it was the next day, in a discussion 
I had with Mr. Francke. 

Q Before anything formal was done with reference to 
either administration on Mrs. Holton’s estate or with ref¬ 
erence to anything Mr. Holton wanted you to personally 
do, did you visit any of the banks inovlved in this matter 
with Mr. Holton? A No, I didn’t visit any of the 
446 banks with Mr. Holton; however, in undertaking to 
clarify what the picture was, I did go to the Citi¬ 
zens Bank, myself. 

Q Do you recall the date that you went to the Citizens 
Bank in Takoma Park? A Only from what I noticed 
with respect to a receipt that I signed, referring to the 
date of May 2, when a special account was opened. 

Q May 2 of what year? A Of 1949, and my best 
guess about that would be that it was on that date that 
I first went to the Citizens Bank, on May 2, 1949. 

Q Would the administration file help you with the 
dates, Mr. Lynn, as you are testifying? (The file was 
handed to the witness.) Did there come a time when you 
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filed a petition for letters of administration on the Estate 
of Mary B. Holton? A Yes, sir. 

Q Was this the administration file from the Register 
of Wills? A Yes, sir. 

Q And that shows the petition was filed May 17, 1949, 
does it not? A Yes, sir. 

Q Now, in the original petition for letters of adminis¬ 
tration, were either of these two notes now in liti- 

447 gation mentioned as an asset of the estate of 
Mary B. Holton? A Yes, sir. 

Q Which one, sir? A Note in the face amount of 
$10,000 payable in monthly installments of $72.87, secured 
by a deed of trust on improved property at Walbridge 
Place, Northwest. 

Q I show you Plaintiff’s Exhibit No. 32, a photo¬ 
static copy of a note dated August 26, 1946, payable to 
Mary B. Holton. Is that the note you are now referring 
to? A Yes, sir. 

Q Will you state to His Honor why this note was 
listed as an asset of the estate of Marv B. Holton in 
that original petition of letters of administration? 

MR. BIRD: I object to that, as to why. 

THE COURT: On what ground? 

MR. BIRD: Well, it was done, he said it belongs 
to the estate. 

THE COURT: Yes, I know, but the difficulty is that 
the plaintiff in this case is a layman and he went to his 
gentleman, this lawyer, for representation; and as far as 
I know, if what he did, he did at the advice of his attor¬ 
ney, that wouldn’t be any evidence of an admission on 
his part that the property didn’t belong to him. The Court 
thinks it is clearly admissible. 

Proceed. 

• * • * 

448 BY MR. DAVIS: 

Q Will you answer that question, Mr. Lynn? A 


Yes, sir. On the occasion of my first visit to the Citizens 
Bank which, as I believe, was on May 2— 

Q 1949? A 1949, yes, sir, I learned that there was 
a note in the possession of the bank which was made 
payable to Mary B. Holton and which had been deposited 
to a joint checking account of W. W. Holton or Mary B. 
Holton. At that time, I requested the bank to turn that 
note over to me as attorney for Mr. Holton, taking the 
position that, having been deposited to the joint account, 
the joint checking account, it was the property of Mr. Hol¬ 
ton. On that occasion, as I recall, I was referred by a 
Mr. Byrd, who was one of the officers of the bank, to 
Mr. Carr, who has testified here. And he, in turn, de¬ 
clared that we would have to see the bank’s attorney 
about that. Accordingly, he took me up to the second or 
third floor of the bank building and we talked with the 
attorney, whose name I have forgotten but heard men¬ 
tioned—Mr. Lamond. Mr. Lamond, after mv conference 
with him during which Mr. Carr was present, declared 
that he would not authorize the bank to turn that over 
to me, that he would not turn the note over to me or to 
Mr. Holton or to anyone in his behalf, until we had pro¬ 
cured letters of administration and had supplied 
449 them with a certified copy of the letters. Now, 
that, of course, was subsequently done. 

Q Now, this note, of course, on the face of it, made 
payable to Mary B. Holton only, would appear to be an 
asset of her estate, would it not? A Yes, sir. Now, 
Mr. Lamond took the position that any authority which 
Mary B. Holton had extended to the bank during her life¬ 
time to direct the proceeds into any given account, termi¬ 
nated with Mrs. Holton’s death; that that authority termi¬ 
nated with her death and upon that ground he refused to 
permit the bank to turn the note over to me. 

Q Now, that conversation was on May 2, 1949, fifteen 
days before the petition for letters of administration was 
filed? A Yes, sir. 
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Q Now, in the course of trying to gather both Mr. 
Holton’s assets and Mrs. Holton’s assets, did you ascertain 
that there were assets of either or both at the Riggs Na¬ 
tional Bank”? A Yes, sir. 

Q Did you know at that time, through the facts that 
Mr. Holton had given you, that the parties had a joint 
savings account at the Riggs Bank? A Yes, sir. 

Q Did you know also, at that time, before administra¬ 
tion, that Mrs. Holton had a separate checking 

450 account at Riggs Bank? A That information, as 
I recall, came to me through a phone call to the 

bank in which I asked one of the officers about the vari¬ 
ous accounts at the bank. 

Q Was that phone call made before the petition for 
letters of administration was filed? A Yes, sir. 

Q Did the bank give you the balance in her separate 
checking account with Riggs? A Yes, sir. 

Q Do you recall that amount? A It was between 
five and six hundred dollars, I don’t recall the exact 
amount. 

Q Now, when you went to Riggs National Bank, did 
you find that there was also at that bank a deed of trust 
note in the amount of $10,000 deposited for collection? 
A Yes. sir, T had known about the existence of that note 
and had discussed it with an officer of the bank. 

THE COURT: Who did you hear it from, in the first 
place? 

THE WITNESS: I heard that from Mr. Francke. 
THE COURT: Who is he? 

THE WITNESS: He is my partner, Mr. Francke. 
THE COURT: Well, did Mr. Holton ever discuss it 
with you? 

THE WITNESS: Yes, he has, of course, many 

451 times. But not before I personally went to the 
bank to learn what the situation was. 

* • • * 


THE WITNESS: Mr. Francke had given me a rather 
sketchy description of what was at the bank and, of 
course, it was intended that we would ascertain what the 
facts were. So, in having discussed on the telephone the 
various accounts with the bank, I was advised that there 
was a .joint survivorship note there and I had no reason 
then, at first, to believe that there would be any difficulty 
with respect to delivering that note and the proceeds to 
Mr. Holton, that there would be no problem about that 
at all. However, I did go to the bank actually in person 
and talked with Mr. Duvall, who had the note brought out 
to his desk and, in looking at the face of it, it was a 
joint survivorship note. Then Mr. Duvall turned it over 
on the reverse side and noted that it had been deposited 
for collection to the separate account of Man* B. Holton. 

* • * # 

Q I show you now Plaintiffs Exhibit No. 33, which is 
the note on the Oak Street property: is that the note you 
are referring to now? A Yes, sir. 

Q Is that the note that had been placed for collection 
with the Riggs National Bank? A Yes, sir. 

452 Q What did you say Mr. Duvall noticed when 
he turned the note over and saw the endorsement? 
A That it had been deposited for collection to the 
account of Mary B. Holton. Now, I demanded that he 
deliver the note to me as attorney for Mr. Holton, which 
he refused to do at that time, saying that he would first 
have to have advice from the bank’s attorneys, Messrs. 
Hogan & Hartson, and that he would let me know after 
he had discussed the matter with them. 

Subsequently, I received a telephone call from Mr. 
Duvall stating that on the advice of counsel, he would 
refuse to turn that note over to anyone except a duly 
authorized representative of the estate of Mary B. 
Holton. 
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Q Now, that conversation with Riggs, through their 
Mr. Duvall, was that likewise before any petition for let¬ 
ters of administration was filed? A No, sir, that was 
after the time the original petition was filed. Now, as a 
result of that conversation, we filed an amended petition 
in which we also listed among the assets of the estate, 
this second note. 

Q Now, will you refer to the Register of Wills’ file, 
the probate file, and give the Court the date of the 
amended petition for letters of administration? A That 
bears the court date stamp of June 17, 1949, and that 
was after my conversation with Mr. Duvall about 
453 this note at Riggs. 

Q And was the only new matter in that amend¬ 
ment. this note dated March 23, 194S? A Without com¬ 
paring them, offhand I would say that was the purpose 
of the amendment, to include this note. 

Q So that, for you to obtain possession of both of 
these notes, from both banks, the Citizens and Riggs, as 
per their express directions, it was necessary to furnish 
them with certified copies of letters of administration? 
A Yes, sir, and I did so in each case. 

Q Did either you or your client, Mr. Holton, have 
any idea of waiving his personal claim to these two 
notes by the filing of a petition of letters of adminis¬ 
tration ? 

MR. BIRD: I object to that. 

THE COURT: Objection overruled. 

THE WITNESS: No, sir, it was on my advice that 
the matter was handled as it was. 

• • • • 

THE COURT: Mr. Holton was not responsible for it? 

THE WITNESS: No, Your Honor, I made the de¬ 
cision for him as attorney. 

• • • • 
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454 Q Well, what other courses of possible pro¬ 
cedure did you feel were open to you at that 

time, other than a suit to impress a trust upon these 
two notes as an attorney in this jurisdiction? A Well, 
we had considered a possibility of simply making a dis¬ 
tribution, not making a distribution but filing an account 
in which it would have appeared that Mr. Holton would 
have claimed proceeds of the notes as his own funds, 
and served copies of that account on the other heirs-at- 
law so that they might have an opportunity to object. 
That was one of the courses which were considered. 

455 Then there was considered the possibility of bring¬ 
ing an action for declaratory judgment to have 

the funds represented by these notes declared the sole 
and separate property of Mr. Holton. However, because 
one of these notes was at the Citizens Bank and there 
w*ould have been the necessity and there was a necessity, 
according to the bank, of establishing a special account 
there pending any administration, and because there were 
some assets in the separate account of Mrs. Mary B. Hol¬ 
ton, in a separate checking account at the Riggs Bank, 
and we knew not at the time what other assets might be 
discovered, it was deemed more advisable to proceed to 
garner all these assets and accumulate them in the hands 
of an administrator, centralize them, so to speak, so 
that whatever action would be taken would follow the 
taking out of adminstration in the estate. 

Q And you have done that, have you not, more or less 
centralized all of the assets of this husband and wife in 
the Riggs National Bank at the present time? A At 
the Park Road branch, yes, sir. 

Q Both notes are there at the present time? A Yes, 
sir. 

Q The collections have been made and deposited to 
the special account of the administrator? A To the ad¬ 
ministrator’s account, yes, sir. 
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• • • • 

456 Q After considering the two possible procedures 
you have just outlined, namely, declaratory judg¬ 
ment procedure and the stating of an account disbursing 
these two notes to Mr. Holton individually, did you dis¬ 
cuss the method that you did finally pursue of impress¬ 
ing the truth as the most direct method in naming all 
of the heirs of Mary B. Holton, deceased? A I thought 
it was implied from what I said, that that is the course 
we finally decided upon. We had considered the other 
two possibilities, but decided upon this method as the one 
which would be most expeditious and would accomplish 
more immediately what result we wished, at the same 
time bringing into administration such items as might 
develop to be Mrs. Holton’s, such as the moneys in her 
separate checking account. We didn’t know the source 
of them at that time and whatever else might develop, 
we didn’t know what. 

Q As a matter of fact, Mr. Lynn, during the course 
of the procedure on this action, 2625-49, were there any 
motions to advance filed in connection with this 

457 cause? A Yes, sir. 

Q How many? A I think there were at least 
two, possibly a third. 

Q And both were denied, were they not? A Yes, sir. 

THE COURT: The essential thing, in so far as this 
particular line of testimony is concerned, is this: What, 
if any, statements did Mr. Holton ever make directly or 
indirectly to you, indicating that the proceeds of these 
notes did not belong to him? 

THE WITNESS: Well, he made numerous state¬ 
ments to me along that line. 

THE COERT: Wait a minute, vou didn’t understand 
the question. 

MR. DAVIS: That did not belong to him, is His 
Honor’s question. 
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THE COURT: I say, what, if any, statements, di¬ 
rectly or indirectly, did Mr. Holton ever make to yon 
indicating that the proceeds of these notes did not belong 
to him? 

THE WITNESS: Oh, no statements along that line. 
THE COURT: Well, that is the only essential thing 
in the case, as far as that is concerned. 

THE WITNESS: Of course, what we were attempt¬ 
ing to accomplish right along was to get this money into 
his hands, because he has always taken the posi- 
458 tion that the proceeds of these notes were his. 

• * • • 

Cross Examination 

* • • i 

462 Q And in inquiring around about his affairs, 
did you ever look up a man by the name of P. M. 

Smoot, who made out his income tax returns in 1948, for 
the year 1947? A I have inquired about him, but I 
never was able to identify him beyond simply seeing his 
name on the tax return. 

Q Mr. Holton was never able to tell you who he was? 
A No, sir. 

Q And you were never able to find out? A No, sir. 
Q Did you make any effort? A Yes, sir. 

Q And do you have a copy of his income tax return 
there at the apartment house? A I subsequently came 
into possession of one, considerably later, I think it was 
in connection with a motion which was filed by you, Mr. 
Bird, for a production of income tax returns. 

Q And that return which we have here in the file 
listed only the rental of property over in Falls Church 
as income for him and his wife? A I think there is 
that item on the return, that would be my recollection. 
Q Did you have that information at the time 

463 you took up the administration case? A No, sir. 

• • • • 
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464 Q Did you ask him what his investments were? 
A No, I didn’t ask him that, as a matter of fact I 

filed my petition on the basis of what I had discovered 
as a result of my telephone calls and my visit to the Citi¬ 
zens Bank, but prior to my visit to the Riggs Bank. 

Q Well, now, did you notice how he, Mr. Holton, him¬ 
self, had listed any investments, these notes? A On 
what, Mr. Bird? 

Q For income tax purposes? A No, I never saw any 
of his income tax returns until I saw* this one which was 
produced in connection with your motion. 

Q Is it not a fact that on this return from the Treas¬ 
ury Department, the only return he filed, 1948, 1947, he 
listed $1,020 as income from the house in Falls Church 
as his only income, isn’t that correct? A You are ask¬ 
ing me if I ever learned that was the case? 

Q Yes, at that time. A Oh, no, I never knew any¬ 
thing about that return until we uncovered it as a result 
of your motion to produce such income tax returns as 
were in anyone’s possession, referring either to Mr. Hol¬ 
ton or Mrs. Holton: then for the first time, this tax re¬ 
turn came to my attention. 

465 Q This was made before P. M. Smoot, Auditor, 
3-15-47 ? A I saw his name there, that is the only 

knowledge T have about him at all. 

Q This signature down there, that is the signature of 
W. Waters Holton? A Yes, sir. 

Q Did you ask him what his wife had contributed to 
the marriage, if anything? A I don’t believe we dis¬ 
cussed that, to any appreciable extent. 

Q Did vou know he had been married thirtv vears to 
Mary B. Holton? A Well, I learned of course, as a 
result of our discussion, that he had been married for 
some time, yes, sir. 

• • • • 

466 Q And did he tell you to go ahead then and 

467 file the administration? A No, I don’t believe he 
told me to do that, that was my idea. 
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Q Well, you told him to go ahead and file it? A Yes, 
sir. 

Q Did you tell him he would get half of it anyhow? 
A Well, in discussing the prospects and the outcome of 
the case, I of course assured him that, in any event, re¬ 
gardless of what the outcome of the case would be, any 
prospective litigation and so on, that he would in any 
event be entitled to one-half. 

Q Plus a commission? A I don’t believe I ever men¬ 
tioned anything to him about a commission. 

• • • • 

46S 0 Then when you couldn’t get the note from 

v w CJ 

the Citizens Bank, you obtained letters of adminis¬ 
tration for Mr. Holton? A Yes, sir. 

Q And he signed this paper knowingly, did he not, when 
he swore to this petition for administration? A Why, I 
assume he did, I read the petition to him: my best recol¬ 
lection is that he actually read it, himself, and he 
469 signed it. 

• • • • 

471 Q Then when you had the letters of adminis¬ 

tration issued, you went out and got the note, in 
face of the fact they had declined to give them to Mr. 
Holton? A Yes, sir. 

Q Now, did you represent Mr. Holton, individually, 
when you first went out there? A Yes, sir. 

Q You didn’t represent him at that time as adminis¬ 
trator? A No, because that w*as prior to the time the 
administration had been taken out. 

Q Then you learned of the note at the Riggs Bank, 
the note that was at the Riggs Bank, you demanded that? 
A Yes. that was after the original petition for adminis¬ 
tration had been filed. 

Q And you learned that the bank claimed that be¬ 
longed to Mrs. Holton? A T learned then that they 
would not release it except to an authorized representa¬ 
tive of Mrs. Holton’s estate. 
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Q To the administrator? A Yes, sir. 

• • • • 

472 THE COURT: While I think of it, that 1948 
note came out of the savings account, didn’t it? 

MR. DAVIS: Yes, Y’our Honor. 

MR. BIRD: Well, there were two accounts, there is a 
savings account and a checking account. 

THE COURT: There was a withdrawal of $10,000 on 
March 26 which, as I remember, corresponds to the date 
of the note, doesn’t it? 

MR. DAVIS: A few days before the notes were pur¬ 
chased, Your Honor. 

THE COURT: All right. 

MR. DAVIS: The withdrawal from the joint savings 
account was on March 16, 1948, and the note itself was 
March 23, as I remember it, March 23,1948. 

• • • * 

473 Q Now, you know the day you received this 
note from the Citizens Bank? A I wouldn’t re¬ 
call : T gave a receipt for it, as I recall. 

# • • • 

474 Q The date you got the note from the Citizens 
Bank. A The copy of the receipt which I have 

here is dated August 4, 1949. 

Q And you have also the date of the time you got the 
note from the Riggs Bank? A Oh, I didn’t get the note 
from the Riggs Bank, I simply had that transferred to 
the administrator’s account. I do see a letter here dated 
August 5, 1949, copy of a letter to the Riggs Bank. 

Q That is when it was taken out of Mrs. Holton’s 
account to the administrator’s account, in August? A 
Yes, sir. 

• • • • 

481 Q Now, I will ask you, did you consider Mr. 
Holton competent to act as administrator? A I 
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considered that he understood the matters which I dis¬ 
cussed with him and that he was able to entertain advice 
as it was given to him. 

Q Now, at the time you filed his amended petition in 
the administration case, was his mental condition the 
same as when he filed the original petition? A I should 
say so. 

Q And complaint in this suit was prepared at the 
same time as the amendment of his petition in the ad¬ 
ministration case? A You mean as the amended peti¬ 
tion? 

Q Yes. A That is about right. 

Q Well, was that prepared in your office? A No, 
sir. 

Q And did Mr. Holton supply the information for 
this complaint? A No, sir, T supplied that, sir. 

Q You supplied this to Mr. Davis? A Yes, sir. 

Q Now, at that time, did you read the corn- 

482 plaint before it was filed? A I don’t think that 
I actuallv read it, mvself. I believe that it was 

read to me on the telephone, that is mv recollection about 
that. 

Q Do you know Mr. Holton signed it, swore to it? 
A Yes, I believe so. 

Q This complaint? A Yes, I believe so. 

• • • • 

483 Now, at that time von furnished Mr. Davis with 
information that was due to either fraud or inad¬ 
vertence or mistake, is that right? A Yes, sir. 

Q Now, can you say, or did you know at that time, 
what was the circumstance of obtaining that note? A 
No, I am not sure that I knew even todav. 

Q Don’t you know that Mr. Henry Rhodes w^ent to 
the Holton house to have them purchase this note and 
that it was taken in her name because Mr. Holton thought 
that was the best way to do, because he thought she 
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would outlive him? A As a matter of fact, I saw and 
spoke with Mr. Rhodes last night at Garfield Hospital. 
Q No, I was asking you at that time— 

MR. DAVIS: Just a moment, you have opened up the 
subject of Mr. Rhodes. 

THE COURT: You asked the question, sir. He has 
a right to answer it. 

# • • • 

484 THE WITNESS: For the first time, yesterday 
I met Mr. Rhodes when I went to Garfield Hospital, 

the second floor. Room 216, to see Mr. Rhodes with Mr. 
Davis. We had a rather lengthy conversation with him, as a 
result of which he stated that he understood at the time 
he was dealing with the Holtons, and that he had occa¬ 
sion to he at their apartment a number of times, that the 
money was the old man’s money, as he put it, that he had 
had some rather valuable farm property that he had sold, 
that it was his monev as he understood it, and that he 
did not recall at the present time why the transaction was 
handled as it was. He was requested to come to court to 
testify, but he stated that he had just undergone a pros¬ 
tatectomy and as a result he felt that he should not be at 
court. 

• •ft 

485 0 Now, I would like to go back to the other 
oues + ion I wanted to ask. Did you know at the 

time that this petition was prepared, did you talk to 
Mr. Rhodes? A No, sir, I have never heard his name 
mentioned until this trial began. 

• • • • 

486 Q Did Mr. Holton tell you that he knew at all 
times that these no*es were in the name of his 

wife? A No, sir. 

• • • • 


487 Q As of this date, August 9, 1949, Mr. Holton 
knew that these notes had been in the name of his 
wife at all times, did he not? A August 9? 

488 Q Yes, the time of taking of this deposition. 
THE COURT: His wife was dead at that time, 

wasn’t she? 

MR. DAVIS: She was dead at that time. 

THE COURT: Dead for several months. 

MR. BIRD: Mr. Holton, I am speaking about. 

THE COURT: Yes, but you are asking whether or 
not he knew, several months after her death, that the 
notes were in her name. The question is whether he 
knew it before her death. 

* • • * 

Q On August 9, 1949, the time of taking this deposi¬ 
tion by Mr. Davis, it was fresh in Mr. Holton’s recollec¬ 
tion then that these two notes had been in the name of 
his wife at all times, was it not? A I don’t remember 
whether that was fresh in his mind at that time. He had, 
of course, learned that he couldn’t acquire those funds 
from what I had explained to him, following my inves¬ 
tigation. I don’t know what he recalled on that 

489 particular date, not without looking at this deposi¬ 
tion. 

• • * • 

491 THE COURT: Let me see the 1948 note for a 
minute, please. 

Gentlemen, this note w’as given to Worthington Waters 
Holton and Mary B. Holton, or the survivor. Now, it is 
signed on the back by Worthington—I can’t read the mid¬ 
dle name—W. W. Holton and Mary B. Holton, but under¬ 
neath that is “Deposit for collection in the Riggs Bank.” 
Now*, then, the bank had possession of the note at that 
time. They knew’ it w’as placed in their hands for collec¬ 
tion for both of these parties, and yet they ruled that 
because Mary B. Holton, without the knowledge, as far 
as w*e know’, of her husband, signed her name on this 
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note, that she was a holder in due course and she didn’t 
have the possession of the note and the note was in the 
hands of the bank for collection. 

Now, I am not necessarily going to have to rule upon 
the legality of that, but if I could, I would do it in a 
second. Mary B. Holton never was a holder in due 
course, the bank was the holder in due course for collec¬ 
tion; therefore, Mary B. Holton’s name on the note had 
no effect whatever. 

What do you think about that? 

MR. DAVIS: I think Your Honor’s interpretation is 
absolutelv correct. The testimonv that is in the case is 
that the wife asked the husband to endorse it in 

492 blank so the bank could collect it. 

THE COURT: Why, of course. 

MR. DAVIS: Of course, there is the unequivocal tes¬ 
timony he never intended to make her a gift of it. 

THE COURT: Well, if the note was in the bank’s 
hands for collection, how could anybody by putting a sig¬ 
nature on the back make themselves a holder in due 
course? 

MR. DAVIS: That is true. 

• • • • 

493 THE COURT: Well, I was a director in four 
banks and attorney for four banks for over 30 

years, and if I know anything, I know that she was not 
a holder in due course, that her separate signature on 
that note didn’t amount to a row of pins, because 

494 the note at that time was in the hands of the bank 
and not in her hands, it never was in her hands 

after it was signed by these two people and the bank 
stamped the fact that it was in their hands for collection, 
and therefore Tom, Dick or Harry couldn’t go in there 
and make a signature and cause a transfer of the note to 
their name, that can’t be the law. 
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I may be required to pass upon it, and I might as well 
pass upon it now, I know’ there was no legal transfer to 
her of that account. What do you think about it? 

MR. DAVIS: I think that is absolutely correct, Your 
Honor. There w*as no consideration paid by her as an 
assignment and, as the evidence shows, she was acting 
strictly for her husband. 

THE COURT: She had no possession of the note, the 
note w*as in the hands of the bank for collection, and some 
third person goes in and signs his name and constitutes 
himself the holder in due course. 

MR. DAVIS: That is not the law* at all. The bank 
was never a holder in due course; as a matter of fact, 
thev w’ere just a collecting agency. 

THE COURT: Why, of course. 

• # • • 

THE COURT: It mav have been taken out of the 
bank physically, but it was in possession of the bank 
legally and they had their stamp on it that it w’as 
495 in their hands for collection; and the fact that thev 
allowed it to be taken out of the bank and some¬ 
body putting their name on it and then transferring the 
account to that person, doesn’t change the legal situation 
in any way. The Court hasn’t any patience with that 
kind of thing, and the Court is perfectly satisfied, has 
no doubt whatever, that there wras no legal transfer of 
that note to her, because she signed it after the bank, by 
stamp, admitted it was in their hands for collection for 
both of them and the survivor. 

Aside from any legal consideration, such a construc¬ 
tion would be an avenue for all kinds of fraud, if that 
kind of thing could be done. 

• • • • 

Q These checks you produced here, Mr. Lynn, some 
150 checks, 78 on the Middleburg Bank, 80-some on the— 
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MR. DAVIS: Let’s have the record straight. You 
produced them and offered them as defense exhibits. 

MR. BIRD: I obtained them from Mr. Lynn. 

MR. DAVIS: Don’t say this witness produced them. 

• • # * 

Q You brought them to court in response to a sub¬ 
poena to Mr. Holton? A Yes, sir. 

496 Q Were they all obtained from Mr. Holton, ob¬ 
tained by you? A Yes, I believe so, from his 

apartment, either from him or— 

Q And also this letter from the Realty Associates with 
regard to the first trust on the 1946 trust? A I don’t 
believe I ever had that letter in my possession, I think 
that went directly to Mr. Davis. 

Q Marked Plaintiff’s Exhibit Xo. 54, did you see that 
letter, dated August 6, 1946? A Yes, I have seen it. 

Q When did you first see this? A Not until rela¬ 
tively recently, as I recall. 

Q Do you know where this was obtained? A I don’t 
know. 

Q Was this among Mr. Holton’s effects? A I don’t 
know, Mr. Davis had it when I first saw it. 

Q This is the letter addressed to Mary B. Holton by 
Thomas R. Fitzgerald, Settlement Department, calling for 
$9,500. Now. Mr. Holton engaged you; did you also rep¬ 
resent Mrs. Hulfish, Mr. and Mrs. Hulfish? A When I 
was engaged by Mr. Holton? 

Q Yes. A Xo, sir. 

497 Q Did you draw a will for Mr. Holton? A My 
partner drew a will for Mr. Holton. 

Q And did you prepare deeds of the Falls Church 
property for Mr. Holton to sign? A Subsequently, yes. 

Q And at whose instruction were those drawn? A 
At Mr. Holton’s. 

Q Was this suggested to him by anyone? A I 
wouldn’t know that, Mr. Bird. 
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Q Well, did you talk it over with him, the advisability 
of deeding his property away? A Yes, sir, after he 
mentioned the subject, I went into it quite thoroughly 
with him. 

* * * • 

Q You knew that he was deeding the property away 
to Mrs. Noble? A Well, I knew that he "wanted to ef¬ 
fect a transfer of the property to himself and to Mrs. 

Hulfish as joint tenants with right of survivorship, 
498 and I advised him that the way to effect that was 
to deed it, first, to a straw party and then have 
that straw party deed back to him and to ^Mrs. Hulfish 
as joint tenants with right of survivorship. 

Q There was no actual consideration passed, is that 
right? A No, sir, there was not. 

Q And these revenue stamps on here, do they mean 
anything, $11 worth on each deed? A Yes, I suppose 
they are required. 

• • • • 

500 THE WITNESS: Well, if you want to know, 
Mr. Bird, how it came that Mr. Davis w*as retained 
by Mr. Holton, I can explain that. When I advised that it 
would be necessary to Mr. Holton to retain other counsel 
to bring this suit which, as I now recall, followed the case 
of Mulligan v. Mulligan which Mr. Burkhart of the Regis¬ 
ter of Wills first pointed out to me, in response to an 
inquiry I made of him by telephone, "when I advised Mr. 
Holton to that effect, he asked me whom I would recom¬ 
mend. I told him that I -would refuse to recommend any 
particular lawyer, but that I would mention the names 
of several for him and let him make inquiries and select 
the counsel that he wanted. 

Accordingly, I mentioned three or four lawyers, all of 
whom I recommended highly, and in a subsequent conver¬ 
sation with him, he advised me that he would like to have 
Mr. Davis proceed for him. Accordingly, as I recall, I 
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telephoned Mr. Davis and asked him to go up to see Mr. 
Holton. 

• • * * 

532 MR. BIRD: Your Honor please, I would like to 

533 oiler Mr. Holton’s deposition given de bene esse 
August 9, 1949, for the purpose of— 

THE COURT: The Court thinks it is all right for 
you to offer it, sir, but the Court thinks it is in evidence 
anyhow. 

MR. BIRD: 1 wish to make sure the parts I have read 
are in evidence. 

THE COURT: All right, sir. 

* * • * 

546 THE COURT: I will hear you, sir, of course. I 
am not trying to cut you off, sir. 

MR. BIRD: May it please Your Honor, when this 
case first came to court, it was on a motion to dismiss 
before answer was filed, which motion was denied. Then, 
after that, was a demand for a jury trial on the 

547 theory that this case set up issues of fact, setting 
out fraud, mistake or undue influence. That was 

heard before Judge Laws on a motion to strike, strike 
the demand for jury trial, and the demand was retained 
in the case until it came on for pre-trial, at which time 
this case was advanced. 

It was our position that any fraud, inadvertence or mis¬ 
take, as alleged in this complaint, should be made subject 
to a jurv trial; that was the case In re Atwood Estate, 
2 App. D. C.. at 74, which so holds in a similar case. 

THE COU"RT: The Court doesn’t think so, sir. The 
Court thinks matters of fraud and mistake are peculiarly 
equity matters. 

MR. BIRD: One of the first points here, the plaintiff 
was an improper party to sue himself. We do insist that 
that is the law. 
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THE COURT: In some cases, both in law and equity 
of jurisdiction, if there was an action of deceit at law, it 
would be a jury trial case, there is no doubt about that; 
but it was brought in equity, wasn’t it? 

MR. DAVIS: Yes, Your Honor, that point had been 
thrashed out before Judge Holtzoff and Judge McGuire. 
Now, he is raising it again. 

• • • • 

567 THE COURT: Mr. Bird, don’t you think there 
is another difficulty about that question? As far as 

^his Court is concerned, the question wasn’t raised by you 
until after the case was over, as to whether or not the 
Court has jurisdiction under the circumstances. The plain¬ 
tiff, himself, was administrator. You didn’t raise any 
such question as that before me until after the case was 
over. You mav have raised it below. I don’t know, vou 
apparently did. but you didn’t raise it before me. 

568 MR, BIRD : Yes, T raised it below. 

THE COURT: You didn’t raise it here until 
after this case is over; you raise this technical question. 
Now, what benefit would it be to you, if the Court should 
decide that there should be some other administrator ap¬ 
pointed and the case tried over again? It wouldn’t make 
the slightest difference as far as you are concerned. 

MR, BIRD: I think it would. Your Honor. T cer¬ 
tainly do think that somebody that we could— 

THE COURT: Do you think that, on a technicality, 
after a case has been fully heard and tried, a Court should 
say because of a technicality that was not raised until 
after the trial was over, which is merely a technicality in 
this case, that the Court should simplv say there has been 
no trial and send it back to some other Judge to try, or 
try over again? T don’t think so. 

MR, BIRD: Your Honor. T don’t want to raise anv 
technicalities here, or any time. T think this is a sub¬ 
stantial question. 
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THE COURT: Yes, sir, but it seems to me, it does 
seem to me that if you are going to raise it, you should 
have raised it before you tried the case, sir. 

MR. BIRD: I did; I put it in the pleading. 

THE COURT: But you didn’t raise it in this court. 
You may have raised it in the other court, but you 

569 didn’t raise it with me. You said nothing about it, 
sir, until after the case was over. 

MR. BIRD: It came on here for pretrial, it was ad¬ 
vanced, I have the record here. 

THE COURT: I am talking about this court, you 
didn’t say a word to me about it. I had no reason to sup¬ 
pose that there was any objection to the trial of the case 
until now. Now the case has been tried for three days 
and a half, and you say that because the plaintiff can’t be 
on both sides of the record, that there has been no case 
tried at all, that the whole thing is a nullity and that the 
Court should dismiss the administrator or compel him to 
abandon his claim and have another administrator ap¬ 
pointed. Sitting as a probate court, I just don’t see any 
point in raising that kind of a technicality at this time. 

MR. BIRD: Your Honor, I believe— 

THE COURT: I know perfectly well what you are 
talking about, sir, and I have been up against the same 
sort of a situation when I was a trial lawyer. You go 
before one of these—it might not be the situation here, 
but you go before one of these courts down in the counties 
who are laymen and ask them to appoint an administra¬ 
tor who has no interest in the case, except to start a law¬ 
suit, and they just won’t listen to you, that is all. It is 
just an impossible situation. As I said before, I 

570 have been up against that before, but I just think 
in so far as your technicality is concerned, it is too 

late to raise it in this court. If you had raised it before 
the Motions Court or raised it before the pre-trial judge, 
neither one of them thought it was worthy of considera- 
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tion, and you did not raise it with me. I never heard a 
word about that; that is, I never heard that you had made 
any such contention as that until you began to argue the 
case after the case was over. 

MR. BIRD: I was shaping all my evidence; my first 
defense in the answer is— 

THE COURT: I am not talking about the answer, 
the bill in answer was disposed of by the motions judge 
and pre-trial judge; they have some function. I say you 
never told me, you never called my attention to the fact 
that you were raising that question and you went on 
with the trial. 

MR. BIRD: You mean I should have started in renew¬ 
ing motions at the beginning of this case? I didn’t under¬ 
stand that I was permitted to do so. 

THE COURT: Judge McGuire said that that matter 
was reserved, so you had an opportunity to raise it, if you 
had seen fit to do it, sir. He says specifically in the pre¬ 
trial order that: 

“The defendants also say inasmuch as the plaintiff has 
dealt with the moneys in question, as administrator. 
571 he is now estopped to lay personal claim to same. 

On the matter of the administrator suing himself, 
so to speak, in his individual capacity’, the Court under the 
circumstances in this case, sees neither impropriety nor 
rule against such. Defendants, however, may reserve the 
question.” 

Well, if you reserved the question, you didn’t say any¬ 
thing to me about it: I had no reason to suppose that 
you were still making that contention. I had every reason 
to suppose you were willing to go ahead and try the 
case, and the Court therefore thinks that that matter is 
disposed of by the action of the defendants. 

But if vou have anvthing further to sav about the 
merits of the case, the Court will hear you at 2 o’clock. 

• * • • 
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578 THE COURT: Gentlemen, the Court doesn’t 
have any difficulty in this case. There is no legal 

situation, in the Court’s opinion, which justifies the de¬ 
fendant’s position in the case. 

There is a situation that has been going on for several 
thousand years, where the breadwinner puts the money in 
his pocket and his wife has to ask him for money. From 
my earliest infancy, I never could understand why that 
situation existed, and I know families where it doesn’t 
exist, where the wife doesn’t have to ask her husband for 
the money; he takes care of that, automatically. 

But because the plaintiff in this case acted as men have 
been acting, as I said before, for several thousand years, 
ninety-nine out of every hundred, probably more than 
that, is no reason to say that he has acted improperly. But 
he didn’t act as ninety-nine out of every hundred act, 
when his property was sold, he put it in the joint names 
of himself and his wife, subject to a checking power, to 
withdraw, of either party. In the absence of evidence to 
the contrary, he did that so that in case he died before 
she did, which would probably be true considering his 
age, she would get the money or the property, what- 

579 ever it was, without anv necessitv of administra- 
tion or anv conflict with relatives, or anvthing of 

the kind. 

Now, the testimony is uncontradicted that both of these 
notes were the proceeds of his property. In the first case, 
that is in the 1946 note, when his farm was sold, $25,000, 
approximately, was placed in the bank out in Maryland 
in the joint names of the plaintiff husband and the de¬ 
cedent, or the survivor. Now, toward the end of his life, 
he became disabled physically and the undisputed testi¬ 
mony in the case is that the wife was the active party in 
both of these transactions. She took care of them. He 
knew nothing about them except what he inferred from 
the fact that she was his wife and took it for granted 
that she was tending to the business in a proper manner 


and wasn’t disturbing these deposits or the proceeds, or 
what the deposits were used for. Of course, his testimony 
is to the effect that he never knew that either one of 
these notes had been placed in the name of his wife alone. 

That testimony is not contradicted and it is corrobo¬ 
rated. It is corroborated by the fact that she was tending 
to the business and if she undertook to change the bene¬ 
ficiary, the burden of proof is clearly upon her to show 
she was authorized to do it and, of course, that burden of 
proof has not been sustained. 

580 In addition to that, in the 1946 transaction, what 
she did was to take the note in her own name and 
then authorize the bank to place the interest and the pay¬ 
ment on the principal in a joint account, payable to the 
survivor; that clearly constitutes corroboration, the fact 
that she had had that done. 

Now in passing, it is worthwhile to say—it has nothing, 
necessarily, to do with this case—but it is worthwhile to 
say the Court doesn’t understand the bank doing what 
that bank did. The bank, without any written authority 
whatever which would protect itself, allowed this transfer 
of the proceeds of this note to a joint account. Well, now, 
of course, if that was her property and she wanted to 
give it away, she had a right to do it, so there is nothing 
illegal about that transaction, except it just shows what 
awful banking it is; and I think the Vice President and 
Cashier agreed with my suggestion along that line. Be¬ 
cause, two situations might arise: One might arise when 
she made the authorization that she did make and then, 
after these deposits were made, she could very readily 
say, “I never authorized this change,” and the bank 
wouldn’t have the slightest evidence that it was ever done. 

Another situation might arise like this: Suppose some¬ 
body in the bank was to say to John Smith, “Now, John, 
I am going to put this account in the name of the payee 
and your name”—that is, the proceeds of it—“and if she 
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dies, why you get these proceeds and I will swear 
5S1 that she authorized it.” You can just see what an 
impossible banking situation that creates. Now, of 
course, as I say, there is nothing illegal about it, but it 
is awfully loose banking. 

As I have previously indicated, aside from the legal 
question, there is no doubt whatever in the Court’s mind 
that this note was taken in her name without the slightest 
authority from her husband, and that he thought it was 
a. joint account, as he had a perfect right to think, in 
v’iew of the fact that he had voluntarily placed the money 
tn the joint account. She attended to the business and he 
had every reason to suppose that she would place the 
money in a joint account and that when she died, if she 
died ahead of him, he would be the beneficiary, he would 
get it. There can’t be any possible question about it, and 
there can’t be any possible doubt that it was legally 
fraud; there is no doubt about that, it was fraud, pure 
and simple. 

Now, I am going to take the legal phases of the 1948 
note, first. The 1948 note was made out to Worthington 
Waters Holton and Mary B. Holton, or the survivor; then 
both Worthington Holton and Mary B. Holton signed the 
note in blank. Now, those two signatures standing alone, 
if the paper had passed to a third party, would have con¬ 
stituted a third party a holder in due course, but that 
isn’t what happened. Those two names are placed 
582 there, and then the bank put this stamp on the note, 
‘‘Deposit for collection in the Riggs National Bank, 
Park Road Branch.” Now, as soon as that was done, the 
bank became the holder of that note for collection, nobody 
else. The bank had no authority to let anybody else modify 
that paper in any way at all. What the bank did w*as 
this: They handed the paper to Mary B. Holton, she 
signs her name below the statement that it is placed in 
the bank for collection, and then the bank holds her the 
owner in due course and places the note and the proceeds 
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of it to her account. Now, that is not legal; that is simply 
not legal. So that, aside from any consideration of fact, 
the Court holds specifically that that signature of Mary B. 
Holton is a nullity and that the note is held at the Riggs 
Bank for collection for the benefit of Worthington Holton 
and Mary B. Holton, and that she is dead and he is the 
survivor, that he, at law, aside from any other considera¬ 
tion, is the owner of that note. 

But that isn’t the only thing about the transaction. His 
testimony to the effect that he never authorized any of 
this property or any of the proceeds of the property to 
be placed in anything except a joint account, is borne out 
by the fact that the note was made out to Worthington 
Waters Holton and Mary B. Holton, or the survivor, and 
then all this on the back of the note is clearly an after¬ 
thought and done by her. 

Assuming that the bank’s position is a legal one, 
583 which it is not and the Court specifically holds that 
it is not, as a legal proposition, certainly the clear 
evidence is that Worthington Holton, the plaintiff in this 
case, thought that this note, the note having been made to 
him and his wife, was at the bank for collection for their 
joint benefits or the benefit of the survivor, that is what 
he thought. Then, in some way, Mary B. Holton gets 
hold of the note, signs it without the knowledge of her 
husband, not the slightest evidence that he knew anything 
about it, which of course was simply an appropriation of 
the note, an illegal appropriation; and of course, legally 
it was fraud. 

So the Court holds as to that note that under any evi¬ 
dence whatever, except the note itself, the note is held 
by the Riggs Bank now, as she is deceased, for collection 
for the plaintiff: that is how it is held. The Court thinks 
that, aside from the legal situation, it is perfectly clear 
that she got hold of the paper in some way or the other, 
and put her signature there without his knowledge. In 
other words, I don’t have any doubt about the case; to 
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me, there are not two sides to it, and the judgment of 
the Court is that the plaintiff shall recover on both of 
these notes and the Court will sign an order to that effect. 
If the case is appealed, the Court will sign findings of 
fact and conclusions of law. 

MR. DAVIS: May I present the findings of fact and 
the order tomorrow morning? 

5S4 THE COURT: Yes, sir. Of course, as far as 
findings of fact and conclusions of law are con¬ 
cerned, it is never necessary to find them unless there is 
an appeal. 

MR. DAVIS: I will just present an appropriate order 
for judgment. 

THE COURT: Yes, sir; and if there is an appeal, we 
will have findings of fact and conclusions of law. 

• * • • 

5SG THE COURT: Gentlemen, in this case of Hol¬ 
ton v. Holton, the Court found for the plaintiff. 
Now, the Court doesn’t think there could have been any 
doubt about that. As is customary, the plaintiff’s counsel 
filed suggested findings of fact and conclusions of law. 
The Court went over them and they seemed to the Court 
to be in accordance with a proper interpretation of the 
Court’s action. 

The defendant’s counsel disapproved of them, and there 
were two avenues open to the defendant: He could either 
come to the Court with plaintiff’s counsel and state why 
he thought the plaintiff’s counsel had overstepped the 
mark and overemphasized the Court’s position in some 
way or other, or he could submit his own views as to the 
Court’s action. 

Well, the defendant chose to submit the findings of fact 
and conclusions of law: but what he did was to find that 
the Court found for the defendant both as to the facts 
and law, and also presented to the Court a judgment in 
favor of the defendant. 
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Xow, of course, that is clearly contempt of Court; but 
the Court is not going to take any action in connection 
with it, because the same thing has been done before. How 
counsel for the party who doesn’t prevail can offer to the 
Court findings of fact and conclusions of law which show 
that he does prevail, is simply beyond my compre- 

587 hension. But it has been done before with me, and 
I don’t know what to do about it. Certainly, if the 

unsuccessful party feels that the findings of fact and 
conclusions of law of the successful party overstate the 
Court’s position in any way, they should have the privi¬ 
lege of criticizing them or of presenting their own view. 
But it is perfectly absurd, when the party that does not 
prevail, and knows that he hasn’t prevailed, presents to 
the Court findings of fact and conclusions of law’ which 
say that he does prevail, and also a judgment to the same 
effect. It doesn’t help the Court any and it is really con¬ 
tempt of Court. 

Xow, the only reason I make this statement in open 
court is because I hope it won’t happen again. I won’t 
say that he is spitting in the Court’s face, but it is very 
close to it. It is just not good and there is no sense in 
it, it doesn’t help the unsuccessful party any. If the Court 
doesn’t happen to be in a peaceful frame of mind, it might 
upset him considerably. But, as T said, it has happened 
before in this court. 

Xow’, the Cour+, as I have said before, has examined the 
findings of fact and conclusions of law’ and also the judg¬ 
ment w’hich the counsel for the plaintiff has prepared, 
and the Court thinks they are a proper interpretation of 
the Court’s ruling and the Court w’ill now’ sign them. 

That is all, gentlemen. 

588 MB. BIRD: Your Honor please, I want to say 
a word of apology. T am the defendant. T have 

no contempt for this Court: I have the highest honor— 
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THE COURT: I told you I am not going to take 
any exception to it, because it appears it has been done 
before, but I just don’t understand it. 

MR. BIRD : I want to explain to Your Honor how that 
came about. I have Rule 52, I think it says that after 
the plaintiff’s, the prevailing party’s papers are presented 
and signed, then within five days the other party may 
come in and offer amendments or suggest changes. Now, 
that was not done, and Mr. Davis and I discussed that, 
and Mr. Weis, Your Honor’s secretary, called me and sug¬ 
gested that you preferred the two papers to come in at 
the same time so vou could have them together and con- 
sider the two together. Now, I asked him, T said, “Well, 
T am certainly not in accord with Mr. Davis’ papers here 
or even in accord with the ruling of the Court.” “Now,” 
T said, “what shall I do?” He said, “Well, you prepare it 
the way you think it ought to be.” So, I am sorry that 
there is that mistake about it. 

THE COURT: You see what the Court means? 

MR. BIRD: T am certainly not intending to be in con- 
temp f of Court or do anything overt that way. 

THE COURT: Well, we will forget it as far as that 
is concerned, but I hope the rumor wall get around 
599 that it is hardly the thing to do. 

MR. BIRD: I prepared this out of season and 
out of turn, according to the rules of— 

THE COf T RT: You had forgotten what the Court had 
rided. T understand. 

"MR. BTRD: No. I understood perfectly what the Court 
had ruled. T understood that, but T still wanted it 
changed. 
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Realty Associates, Inc. 
Washington, D. C. 

Gentleoen: 


Washington, D. C. 

6/10/46 & i I* g 


The attached check in ant. of $500.00 is to be applied in purchase of 
first trust note in amount of $10,000 on 3236 Walbridge Street, N. W. 

The remainder of $9500.00 will be placed in hands of Title Co. on day of 
transfer of property. 

Tours aost sincerely 


Mary B. Holton 
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Mrs. Mary 3. Holton 
1420 Harvard Street, N. W. 
Washington, D. C. 

Dear Mrs. Holton: 


With reference to the loan of $10,000 you are making, secured 
by first trust on premises 3236 Walbridge Place, N. W., settlement 
will be made at the District Title Compary on August 26th. 

Please send us, before that date, your check for the balance 
of the loan, $ 9 , 500 , payable to the order of the District Title 
Insurance Company. 


We are gratefif for your cooperation in this transaction and 
hope that we may hive the pleasure of continuing to serve you. 
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death of either, this Bank is hereby authorized atvLdirccted to deal with the survivor as sole and absolute 
owner thereof. 

It is especially agreed that withdrawals of funds by the survivor shall be binding upon us and upon our 
heirs, next of kin, legatees, assigns and personal representatives. 

Payment to or on receipt or check of the survivor shall be subject ta the laws relative to inheritance 
and succession taxes and all rules and regulati^a made pursuant therettfc X __ ^ 

__ 192 ^ 


Witness our- hands and seals this.... 


WtTNKfSr 








(8KAJL) 


KAL) 

JOUNT - TWO OR MORE SIGNATURES REQUIRED 

All mopeVy' ■aojy'or at any time deposited by us, with ba*k tfltbc (Aj9t oMhis account, are 
and shall beLdo deposited by us and received by the bankIMbn fcKggrin^Sfmj conditions of 
repayment, namely, that the amount thereof shall be paid by the bank to us, or upon' the written order 

of any---such persons so entitled to payment; and without reference to the original own er ship 

of the moneys deposited, all withdrawals must contain... tures: 


HARRY M. HULL, CLERK 
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Defendant’s Exhibit No. 6 

Defendant's EXHiBIT NO. \a f ** 


THE ESTATE OP TOWNSEND W. BELT,SR. IN ACCOUNT WITH T. W. BELT, 

JR. EXECUTOR 


1921 
July 15 

1922 
Jan. 1 
1923 
Jan. 1 


1921 
July 15 


By amt. due estate per inventory 
" interest one year on $8150.00 
N interest one year on $8150.00 


Te B. W. Franklin, Tax 4 Pees 
" Ruth H. Potts, Not. Pub. 

M Lloyd Slack, funeral expenses 
" Clerks Fees inventory & acct. 
" Commissioner fee paid 


8150.81 

407.50 

407.50 

"tf9#.8i 


12.25 

.75 

155.50 

3.82 

S.BL 


177.32 


Leaving balance of ---- 

which is distributable as follows: 


-$8788.49 


Q v 

To Paul Belt 

1/8 

$1098.56 

ui g a 

j si 

" Mary Holten 

H 

1098.56 

" T. W. Belt, Jr. 

»f 

1098.56 

" S. P. Belt 

NM 

1098.56 

"T. A. Belt 

ft 

1098.56 

r z * 

" Benjamin Belt 

NN 

1098.56 

T ^ * 

" Joseph Belt 

n 

1098.56 

4 ^ £ 

■" T. W. Belt, 3rd, 

infant " 

1098.57 


$8788.4-9 $8788.49 


Commissioner*s Office, 
Leesburg, Va• 
Sept. 14, 1923 


T 0 CIRCUIT 
LOUDOUN 


COURT 
COUNTY:- 


Having posted this fiduciary at the frotft door of the Court 
House of said County on the first Monday in Sept., 1923. I have 
settled and stated the foregoing account which is sustained by 
proper vouchers and is a final settlement. 

Respectfully submitted 

B. W. Franklin 
Commissioner of Accounts 

At a Circuit Court held for Loudoun County, October 19, 1923 

The foregoing estate account having been returned te the 
IlClerk's Office of this Court more than one month ago ne exemptions 
||being thereto filed the same was personally examined by the Court 
d being found correct is approved and confirmed and ordered to be| 
ecorded• 

a copy teste: 

B. W. Franklin c.c. 


copy 
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